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Civility: Being "civil" is not a restraint on the First Amendment right to speak out, but it is more than
just being polite. Civility is stating your opinions and beliefs, without degrading someone else in the
process. Civility requires a person to respect other people's opinions and beliefs even if he or she
strongly disagrees. It is finding a common ground for dialogue with others. It is being patient, graceful,
and having a strong character. That's why we say "Character Counts" in Indiantown. Civility is
practiced at all Village meetings.
 
Special Needs: If anyone attending this meeting requires a special accommodation, please contact
Cheryl White, Village Clerk, by telephone at (772) 597-9900 or by email at cwhite@indiantown.org. If
you are hearing impaired, please contact the Florida Relay Service, Dial 711, or call 800-682-8706
(English); 800-682-8786 (Espanol); 800-855-2886 (TTY).
 
Quasi-Judicial Hearings: Some of the matters on the Agenda may be "quasi-judicial" in nature.
Village Council Members are required to disclose all ex-parte communications regarding these items
and are subject to voir dire by any affected party regarding those communications. All witnesses
testifying will be "sworn" prior to their testimony. However, the public is permitted to comment, without
being sworn. Unsworn comment will be given its appropriate weight by the Village Council.
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Appeal of Decision: If a person decides to appeal any decision made by the Village Council with
respect to any matter considered at this meeting, he or she will need a record of the proceeding, and
for that purpose, may need to ensure that a verbatim record of the proceeding is made, which record
includes any testimony and evidence upon which the appeal will be based.
 
Consent Calendar: Those matters included under the Consent Calendar are typically self-
explanatory, non-controversial, and are not expected to require review or discussion. All items will be
enacted by a single motion. If discussion on an item is desired, any Village Council Member, without a
motion, may "pull" or remove the item to be considered separately. If any item is quasi-judicial, it may
be removed from the Consent Calendar to be heard separately, by a Village Council Member, or by
any member of the public desiring it to be heard, without a motion.

ROLL CALL

INVOCATION

1. Reverened Anthony Zwiener

PLEDGE OF ALLEGIANCE

PROCLAMATIONS, AWARDS AND SPECIAL PRESENTATIONS

2. Introduction to the Council on Aging of Martin County at the Kane Center

3. VILLAGE ATTORNEY SEARCH REPORT

COMMENTS BY VILLAGE COUNCIL MEMBERS

COMMENTS BY VILLAGE MANAGER

APPROVAL OF AGENDA

-A motion is adopted to approve the Agenda as it appears, or as modified by
motion of the village council.
 

Motion: Second: Discussion by
Council:

Public
Comment Vote:

PUBLIC COMMENT

-The public is invited to comment for up to 3 minutes on any item not on the
Agenda. Questions are typically deferred to staff, and if civility is not practiced,
the Mayor may rule the person out of order, and may require the person be
removed from the meeting. 

CONSENT CALENDAR

4. Village Council Minutes of Budget Workshop and Regular Council Meeting of
July 12, 2018 for approval. 

5. RECEIVE AND FILE INDIANTOWN COMMUNITY DEVELOPMENT
DISTRICT FY 2019 BUDGET

6. (CONTINUE TO AUGUST 9, 2018) Ordinance No. 004-2018; AN
ORDINANCE OF THE VILLAGE OF INDIANTOWN, FLORIDA,
REQUESTING AND CONSENTING TO THE INCLUSION OF ALL OF
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THE VILLAGE OF INDIANTOWN WITHIN A MUNICIPAL SERVICE
TAXING UNIT OR OTHER SPECIFIC GEOGRAPHIC AREA
DESIGNATED BY MARTIN COUNTY TO PROVIDE PARKS AND
RECREATION SERVICES; PROVIDING FOR ANNUAL RENEWAL OF
SUCH REQUEST AND CONSENT; PROVIDING FOR SEVERABILITY;
AND PROVIDING AN EFFECTIVE DATE.

7. RESOLUTION No. 030-2018A RESOLUTION OF THE VILLAGE
COUNCIL OF THEVILLAGE OF INDIANTOWN, FLORIDA
APPROVING ANEXTENSION OF CONTRACT WITH THE INTERIM
VILLAGEMANAGER; PROVIDING FOR AN EFFECTIVE DATE;
ANDFOR OTHER PURPOSES.

8. RESOLUTION No. 031-2018: A RESOLUTION OF THE VILLAGE OF
INDIANTOWN HONORING FIFTY YEARS OF MUNICIPAL HOME
RULE IN THE FLORIDA CONSTITUTION AND COMMITTING TO AN
EDUCATIONAL INITIATIVE TO HELP FLORIDIANS UNDERSTAND
THIS BENEFICIAL RIGHT; AND PROVIDING FOR AN EFFECTIVE
DATE.

Motion: Second: Discussion by
Council: 

Public Comment Vote:

REGULAR AGENDA

FIRST READING ORDINANCES

9. ORDINANCE No. 005 (2018) AN ORDINANCE OF THE VILLAGE OF
INDIANTOWN,FLORIDA, ADOPTING A NEW
LOCALCOMMUNICATION SERVICES TAX RATE; PROVIDINGFOR
THE ADOPTION OF A NEW LOCALCOMMUNICATION SERVICES
TAX RATE; PROVIDINGFOR ADJUSTMENT OF TAX RATE FOR
PERMIT FEES;PROVIDING FOR NOTICE TO THE DEPARTMENT
OFREVENUE; PROVIDING FOR SEVERABILITY;PROVIDING FOR
CODIFICATION; AND PROVIDING AN EFFECTIVE DATE.

Motion: Second: Discussion by
Council: 

Public Comment Vote:

10. ORDINANCE NO. 006 (2018) AN ORDINANCE OF THE VILLAGE OF
INDIANTOWN, FLORIDA, ADOPTING A “ZONING IN PROGRESS”
PROCEDURE FOR THE VILLAGE OF INDIANTOWN; PROVIDING
FOR SEVERABILITY; PROVIDING FOR CONFLICTS; PROVIDING
FOR CODIFICATION; AND PROVIDING AN EFFECTIVE DATE.

Motion: Second: Discussion by
Council: 

Public Comment Vote:
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11. ORDINANCE NO. 007 (2018) AN ORDINANCE OF THE VILLAGE OF
INDIANTOWN, FLORIDA, ADOPTING AN ADMINISTRATIVE
VARIANCE PROCEDURE FOR THE GROWTH MANAGEMENT CODE
OF THE VILLAGE OF INDIANTOWN; PROVIDING FOR
SEVERABILITY; PROVIDING FOR CONFLICTS; PROVIDING FOR
CODIFICATION; AND PROVIDING AN EFFECTIVE DATE.

Motion: Second: Discussion by
Council: 

Public Comment Vote:

SECOND READING ORDINANCES

12. ORDINANCE NO. 001-2018 AN ORDINANCE OF THE VILLAGE OF
INDIANTOWN, FLORIDA, REQUESTING AND CONSENTING TO THE
INCLUSION OF ALL OF THE VILLAGE OF INDIANTOWN WITHIN A
MUNICIPAL SERVICE BENEFIT UNIT OR OTHER SPECIFIC
GEOGRAPHIC AREA DESIGNATED BY MARTIN COUNTY TO
PROVIDE FIRE RESCUE SERVICES; PROVIDING FOR ANNUAL
RENEWAL OF SUCH REQUEST AND CONSENT; PROVIDING FOR
SEVERABILITY; AND PROVIDING AN EFFECTIVE DATE.

Motion: Second: Discussion by
Council: 

Public Comment Vote:

13. ORDINANCE No. 0002 (2018)AN ORDINANCE GRANTING TO
FLORIDA POWER& LIGHT COMPANY, ITS SUCCESSORS
ANDASSIGNS, AN ELECTRIC FRANCHISE, IMPOSINGPROVISIONS
AND CONDITIONS RELATINGTHERETO, PROVIDING FOR
MONTHLYPAYMENTS TO THE VILLAGE OF INDIANTOWN,AND
PROVIDING FOR AN EFFECTIVE DATE.

Motion: Second: Discussion by
Council: 

Public Comment Vote:

DISCUSSION ITEMS

ANNOUNCEMENTS

NEXT REGULAR MEETING

ADJOURNMENT
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1.

VILLAGE OF INDIANTOWN, FLORIDA
AGENDA MEMORANDUM

MEETINGDATE: July 26, 2018

MEETING TYPE: 

AGENDA ITEM TITLE: Reverened Anthony Zwiener

SUMMARY OF ITEM:

RECOMMENDATION:

PREPARED BY: Cherie White DATE:  7/19/2018

REVIEWED BY: DATE:  

APPROVED BY: DATE: 
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2.

VILLAGE OF INDIANTOWN, FLORIDA
AGENDA MEMORANDUM

MEETINGDATE: July 26, 2018

MEETING TYPE: Presentation

AGENDA ITEM TITLE: Introduction to the Council on Aging of Martin County at the Kane Center

SUMMARY OF ITEM: Presented by Karen Ripper, President and CEO.

RECOMMENDATION: n/a

PREPARED BY: Teresa Lamar-Sarno, Village Manager DATE:  7/20/2018

REVIEWED BY: DATE:  

APPROVED BY: DATE: 
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3.

VILLAGE OF INDIANTOWN, FLORIDA
AGENDA MEMORANDUM

MEETINGDATE: July 26, 2018

MEETING TYPE: Presentation

AGENDA ITEM TITLE: VILLAGE ATTORNEY SEARCH REPORT

SUMMARY OF ITEM: On Friday, July 13th, the solicitation for a new Village Attorney closed.  We had
received 8 applications at that time.  The firms which applied are:
 
1. Vose Law Form, LLP (Wade Vose)
2. John Anastasio
3. William T. Toohey PLLC (Bill Toohey)
4. Torcivia, Donlon, Goddeau & Ansay, PA (Brian Shutt)
5. Caldwell Pacetti Edwards Schoech & Viator, LLP (Bill Doney)
6. Weiss Serota Helfman Cole & Bierman and Davis & Ashton, PA (Matthew
Ramenda)
7. Fox McCluskey Bush Robison PLLC (Tyson Waters)
8. Brandenburg & Associates (Gary Brandenburg)
 
On Wednesday, July 18th, the Applicant Review Committee (ARC) composed of
Martin County Commissioner Harold Jenkins, Stuart City Attorney Michael
Mortell, and Interim Village Attorney Paul Nicoletti met to review and discuss the
8 applications.  At the conclusion of the meeting, it was decided to recommend 3
firms for interview by the Village Council.
 
NOTE:  ATTORNEY GARY OLDEHOFF OF STUART, SENT AN
APPLICATION VIA EMAIL ON JULY 19, 2018, AND WAS TOLD THAT
HE COULD BE CONSIDERED IF ONE OF THE 8 APPLICANTS WAS
NOT SELECTED
 
The Remainder of the Schedule is as follows:
 
August 14-15 Attorney Interviews & Special Meeting to Make Offer
August 16 Interim Village Attorney Negotiates Contract
August 23 Resolution adopting Contract and Appointment

RECOMMENDATION:

PREPARED BY: Teresa Lamar-Sarno DATE:  7/19/2018

REVIEWED BY: P. Nicoletti DATE:  7/20/2018

APPROVED BY: DATE: 

ATTACHMENTS:
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Description
Village Attorney Applicant Spreadsheet
Vose Application
Torcivia et al (Shutt & Ansay) Application
Brandenburg Application
Anastasio Application
Toohey Application
Calwell Pacetti (Doney) Application
Fox McCluskey (Waters) Application
Weiss Serota (Ramenda) Application
Oldehoff Letter of Interest
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VILLAGE ATTORNEY APPLICANT REVIEW

FIRM

VOSE LAW FIRM LLP JOHN J. ANASTASIO
WILLIAM T. TOOHEY 

PLLC

TORCIVIA, DONLON, 

GODDEAU & ANSAY, 

PA

CALDWELL PACETTI 

EDWARDS 

SCHOECH & VIATOR 

LLP

WEISS SEROTA 

HELFMAN COLE & 

BIERMAN; AND DAVIS 

& ASHTON, PA

FOX McCLUSKEY 

BUSH ROBISON 

PLLC

BRANDENBURG & 

ASSOCS.

OFFICE LOCATION Winter Park, FL Stuart, FL Palm City, FL West Palm Beach, FL West Palm Beach, FL Boca Raton, FL Stuart, FL North Palm Beach, FL

407-645-3735 772-286-3336 516-509-1372 561-686-8700 561-655-0620 561-835-2111 561-799-1414

LAWYERS ASSIGNED: WADE C. VOSE JOHN ANASTASIO BILL TOOHEY R. BRIAN SHUTT* WILLIAM P. DONEY MATTHEW RAMENDA TYSON WATERS****

GARY M. 

BRANDENBURG

GRETCHEN VOSE CAROLYN ANSAY* CHARLES SCHOECH MILTON COLLINS

PAMALA RYAN* FRANK S. PALEN** SUSAN TREVARTHEN* / **

BRETT SCHNEIDER***

KEITH DAVIS*

JENNIFER ASHTON

LAWYERS IN FIRM 4 1 1 9 9 70 + 2 7 1

BAR DISCIPLINE NONE YES, 4 CASES NONE NONE NONE NONE NONE NONE

MUNICIPAL EXPERIENCE EXTENSIVE LIMITED; NEW JERSEY LIMITED; NEW YORK EXTENSIVE EXTENSIVE EXTENSIVE

LIMITED; 2.5 YRS 

MARTIN COUNTY EXTENSIVE

MUNICIPAL CLIENTS (as GENERAL COUNSEL) 8 7 + 9 0

2 (Pahokee & 

Clewiston)

OVERALL EXPERIENCE EXTENSIVE BROAD; 70 APPEALS BROAD; POLICE LIEUT.

EXTENSIVE; 

UTILITIES EXTENSIVE EXTENSIVE BROAD; REAL ESTATE EXTENSIVE

CONFLICTS NONE UNSTATED NONE NONE NONE NONE NONE NONE

LEGAL WRITING YES, SCHOLARLY YES, AGGRESSIVE YES, SCHOLARLY YES, PROFICIENT YES, SCHOLARLY YES, PROFICIENT NOT SUBMITTED YES, PROFICIENT

HOURLY RATE OR NOT OFFERED $200-$275 /HR $165 /HR

$200/HR +3% 

ANNUAL $200/$275/$100/HR $200/HR or $300/HR AS BUDGETED

MONTHLY RATE $12,000/MO NOT OFFERED NOT OFFERED

$12,000/MO = 60 

HRS NOT OFFERED $15,000/MO NOT OFFERED $12,000/MO = 60 HRS

ADDITIONAL FEES

NONE, EXCEPT DIRECT 

COSTS NOT STATED

NONE, EXCEPT DIRECT 

COSTS

NONE, EXCEPT DIRECT 

COSTS

ALL EXPENSES TO BE 

CHARGED

ALL EXPENSES TO BE 

CHARGED

ALL EXPENSES TO BE 

CHARGED

NONE, EXCEPT DIRECT 

COSTS

AVAILABILITY IMMEDIATE IMMEDIATE IMMEDIATE IMMEDIATE IMMEDIATE IMMEDIATE 4TH THURS CONFLICT IMMEDIATE

RELEVANT FACTORS

SOUTH FLORIDA 

EXPERIENCE

MARTIN COUNTY 

EXPERIENCE

MARTIN COUNTY 

EXPERIENCE

TREASURE COAST 

EXPERIENCE

TREASURE COAST 

EXPERIENCE

TREASURE COAST 

EXPERIENCE

MARTIN COUNTY & MC 

SCHOOL BOARD 

EXPERIENCE

FORMER COUNTY 

ATTORNEY FOR INDIAN 

RIVER & PALM BEACH

LIVES IN PALM CITY

REASONS FOR APPLYING DEPTH, EXPERTISE BLUEPRINT AVAILABILITY TEAM APPROACH DEPTH, EXPERTISE JOINT VENTURE AVAILABILITY WELL-SUITED

RESUME(S) YES YES YES YES YES YES YES

Page 1
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VILLAGE ATTORNEY APPLICANT REVIEW

PROF LIABILITY INS $2 MIL NO $1 MIL $1 MIL $2 MIL $3 MIL (WEISS); ? (DAVIS) $4 MIL $1 MIL

Page 2
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PROPOSAL FOR 

 
VILLAGE ATTORNEY SERVICES 

FOR THE 
VILLAGE OF INDIANTOWN, FLORIDA 

 
 

BY 
 
 
 
 
 
 
 

Contact Person:     Wade C. Vose, Esquire  
 Vose Law Firm LLP 
 324 W. Morse Blvd. 
        Winter Park, FL 32789 
 Phone: 407-645-3735 
 Toll-Free: 1-866-789-VOSE 
  Fax – 407-628-5670 
  E-mail:  wvose@voselaw.com 
 Web:  www.voselaw.com  
 
Dated:  July 12, 2018  
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July 12, 2018 
 
Village of Indiantown 
ATTN: Village Attorney Search  
PO Box 398  
16550 W Warfeld Blvdy  
Indiantown, FL 34956-0398  
 
 Re:  Village Attorney Services for the Village of Indiantown, Florida  
   
Dear Mayor and Village Council Members: 
 
Overview of Firm and Local Government Representation Experience 
 
 It is with pleasure that the Vose Law Firm LLP makes this proposal to provide 
legal services to the Village of Indiantown, Florida. The attorneys of our firm, Becky Vose, 
Wade Vose, Nancy Stuparich, and Lonnie Groot have extensive local government, land 
development and litigation experience and have provided legal counsel to one hundred 
ten (110) local governmental agencies, including holding the position and serving as City 
Attorney, Town Attorney and County Attorney of twenty five (25) different Florida local 
governments, and having collective local government, land development and litigation 
experience of over one hundred twenty (120) years. Lonnie Groot is Board Certified by 
the Florida Bar in the area of City, County and Local Government Law.   
 

In both 2009 and 2010, the Vose Law Firm was honored by being named “Reader’s 
Choice – Best Law Firm” by the readers of the Orlando Business Journal.  The Vose Law 
Firm is rated A-V by Martindale-Hubbell, which is the highest rating awarded by that 
legal directory, and the firm has been listed in Martindale-Hubbell’s Register of Pre-
Eminent Lawyers. All attorneys in our firm are licensed by and in good standing with 
The Florida Bar.  In addition to our professional practice, our attorneys are committed to 
their communities. Our firm was recently the recipient of the Business of the Year Award 
by the Seminole County Regional Chamber of Commerce.   
 
Availability and reasons why Vose Law Firm should be chosen as Village Attorney 
 
 We would be honored and thrilled to be a part of the infancy and growth of 
Florida’s newest municipality. It appears that the Village of Indiantown may be in 
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immediate need for legal services and the attorneys of the Vose Law Firm are ready, 
willing and able to immediately take over the representation of the Village.  Because of 
our extensive local government, land development and litigation experience, we are used 
to taking over the legal representation of a municipality upon a moment’s notice, without 
the municipality or the firm missing a beat.  
 
 The Vose Law Firm has a fast paced and active practice; however, rest assured that 
we have the time, ability, desire, commitment and passion to provide prompt, high 
quality legal services to the Village of Indiantown as its Village Attorney at an affordable 
price.  Because of our extensive history of representing municipalities, the attorneys of 
the Vose Law Firm have a thorough understanding of the scope of work that will be 
required of the Village Attorney.  
 
 Although Vose Law Firm’s main office is in Winter Park, this would not present 
an impediment to providing legal services in the Village of Indiantown.  As illustrated 
on the map following this letter of interest, the attorneys of our firm are used to traveling 
significant distances to serve our clients.  In fact, there are numerous advantages to a 
municipality in hiring a truly “out of town” law firm to be village attorney. The Vose Law 
Firm will definitely never have a conflict of interest with the Village of Indiantown.  Our 
firm never has, and never will, represent landowners or potential commercial interests in 
Indiantown.  The attorneys of our firm are essentially immune from pressure that might 
come to bear upon attorneys and firms with practices located closer to Indiantown. 
 
 If chosen to represent the Village of Indiantown, it is proposed that the Vose Law 
Firm will be the City Attorney, with primary joint responsibility in Wade Vose and Becky 
Vose for managing the relationship with the City and attending Village Council and other 
Village meetings.  Both Lonnie Groot and Nancy Stuparich will also be available to weigh 
in on Village of Indiantown matters whenever needed. This collaborative approach to 
our representation of local government clients has historically worked extremely well to 
ensure uninterrupted, thorough and expert representation of our local government 
clients.   
 
 At any time, the full resources of the Vose Law Firm will be available to the Village 
of Indiantown for one reasonable fixed fee monthly payment. That includes the active 
involvement and representation by four (4) highly experienced and competent local 
government, land development, and litigation lawyers of the firm.  The depth of field and 
legal expertise as to local government, land development and litigation law 
representation will be the best available in Florida.   
 
 Due to our unique billing arrangement of fixed fee billing, there will never be any 
hesitancy on the part of elected officials or staff to contact our attorneys as to each and 
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every matter in which there may be a legal issue involved.  Also, due to our extensive 
background of representation of municipalities, we can provide practical advice as to the 
functioning and operation of the Village, in addition to purely legal advice.   
 
 Based on our firm’s broad experience in local government, land development and 
litigation representation, and representation of municipalities, we feel that our firm is 
uniquely well qualified to fulfill the duties of Village Attorney for the Village of 
Indiantown.   

 
Summary of Individual Attorney’s Local Government Experience (Resumes later in 
Proposal) 

 
Wade Vose is the managing partner of the Vose Law Firm. He has been 

continuously practicing local government law for the last 15 years after graduating from 
law school with honors from the University of Florida.  He is currently the City Attorney 
for the City of Bunnell in Flagler County, Co-City Attorney for Cocoa Beach in Brevard 
County, Co-City Attorney for Brooksville in Hernando County, Town Attorney for the 
Town of Pierson in Volusia County, Outside Counsel to the Seminole County Tax 
Collector, Special Magistrate for the City of Satellite Beach and Counsel to the Pinellas 
County County Attorney Oversight Committee.  Mr. Vose has recently completed 
serving as the General Counsel to the Pinellas County Charter Review Commission, 
General Counsel to the Orange County Charter Review Commission, General Counsel to 
the Brevard County Charter Review Commission, and General Counsel to the Clay 
County Charter Review Commission.  

 
Becky Vose is the Founding Partner of the Vose Law Firm.  She is currently the Co-

City Attorney of Cocoa Beach in Brevard County, the City Attorney of Anna Maria in 
Manatee County, and Co-City Attorney of Brooksville in Hernando County.  Ms. Vose 
graduated number one in her law school class at the University of Florida in 1973, where 
she was Senior Class President, Chairperson of the Council of Ten, and on the editorial 
staff of the Law Review. She began her career as an Assistant City Attorney for Orlando 
and has continuously practiced local government law, land development law, and 
litigation for 45 years, and has served as City Attorney for eleven (11) Florida cities, as 
well as representing numerous other local government entities.  Becky Vose was also the 
founding partner of the Orlando branch office of Shutts & Bowen, a statewide law firm 
which was the first law firm in the City of Miami, before founding the Vose Law Firm. 

 
Nancy Stuparich has been licensed by The Florida Bar since 1987 and currently 

serves as City Attorney for Dade City, Assistant City Attorney for Anna Maria, Assistant 
City Attorney for Cocoa Beach, Assistant City Attorney for the City of Bunnell and Special 
Magistrate for the City of Davenport.  She is the former County Attorney of DeSoto County, 
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Assistant County Attorney for Escambia County, Assistant General Counsel to the Florida 
League of Cities, Attorney for the Marco Island Planning Board, Land Use and 
Environment Special Magistrate for Lake County, Florida Staff Attorney to the Second 
District Court of Appeals, and Director of Growth Management for Escambia County. In 
addition to having a law degree from the University of Florida, (Go Gators!), Ms. 
Stuparich has masters degrees (MPA and MSP) in Public Administration and Urban 
Planning from Florida State University (Go ‘Noles!).  

 
Lonnie Groot is currently the City Attorney of the cities of Sanford and Oviedo 

both in Seminole County, and Daytona Beach Shores in Volusia County, and has 
historically been the City Attorney for eleven (11) different Florida cities, and has held 
numerous other local government legal positions.  Mr. Groot was the in-house attorney 
for the City of Palm Coast, and also served for fifteen (15) years as the Deputy County 
Attorney/Assistant County Attorney for Seminole County.  In addition, Mr. Groot is 
Board Certified by the Florida Bar in the area of City, County and Local Government 
Law.  Mr. Groot is a proud former Army lawyer with the Judge Advocate General’s 
Corps.   

 
Summary of Fee Proposal 
 
 The Request for Proposals for the Village Attorney position indicated that the 
work required as Village Attorney would approximate 50 billable hours per month.  From 
our experience, that is most likely accurate, assuming that the work merely involves the 
normal functioning of the Village, and there is no court or administrative litigation work 
required, and assuming that there are no major issues that necessarily involve a great 
deal of additional legal work.  This is an optimistic assumption, particularly for a newly 
created municipality.  From our experience, litigation cannot always be avoided, and 
sometimes litigation is needed to proactively protect the best interests of the municipality.  
Those are the times when legal expenses can get out of hand if the municipality is paying 
for its legal services by the hour.  Our clients believe that paying a fixed fee each month 
to ensure budgetary certainty and prevent the frightening experience of out of control 
legal costs is the wise choice. 
 
 Our firm typically provides legal services to our municipal clients on a fixed fee, 
all-inclusive basis.  The Vose Law Firm would provide all legal services for the Village of 
Indiantown including general legal services, attendance at meetings, litigation, local 
bond counsel work, labor and employment law, and representation of its enterprise 
funds, but not including insurance defense and general bond counsel work, for the 
monthly retainer of $12,000 per month, ($144,000 per year).  (Your draft Village budget 
as of June 28, 2018 listed a budget line for legal services of $159,166.) Out of pocket costs 
(such as court filing fees, and court reporter fees), would be billed at cost, with no mark-
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up or multiplier.  There would be no separately billed copying charges unless copies are 
made through a third party copying firm, and if needed, that would be cleared in advance 
with the appropriate Village official.  There would be no charge for travel time, telephone, 
facsimile or word processing charges, and no charge for Westlaw, Lexis, or other legal 
research fees.  No “overhead factor” or “administrative fees” would be charged. 
 
 This arrangement would provide budgetary certainty and would result in the 
Village of Indiantown having unlimited access to and support from four highly skilled 
and experienced local government/land development and litigation attorneys.  This 
arrangement would take the fear of litigation costs out of the equation when third parties 
threaten litigation if the Village does not meet the demands of that third party.  It also 
makes sense based on the fact that the Village has no significant history on which it can 
realistically base its expected cost of legal services, and most likely currently does not 
have sufficient reserves to utilize if hourly legal charges due to litigation or other reasons 
occurs. 
 
 The attorneys of the Vose Law Firm have realized over the years that an all-
inclusive retainer results in more frequent contact between the attorneys on one side, and 
the staff and elected officials on the other, which almost always results in less “false 
starts,” and unintentional legal errors.  The end result in having the municipality’s 
lawyers involved in projects and work from the very beginning, is that litigation is 
avoided, and legal work to “fix” a problem is kept to a minimum.  The attorneys of the 
Vose Law Firm wish to truly be a part of the Village of Indiantown and work diligently 
to keep the Village out of trouble, and ensure the smooth running of the Village without 
unnecessary litigation or problems.    
 

The attorneys of our firm also understand that a municipality that has a reputation 
of vigorously defending its interests will be the object of fewer lawsuits.  Therefore, our 
firm strives to maintain the delicate balance of providing legal advice that serves the best 
interests of the municipality while avoiding unnecessary litigation.  But if litigation 
becomes necessary, the Vose Law Firm vigorously provides a strong and effective offense 
or defense as needed.  It is our firm’s belief that our best interests are inexorably tied to 
the best interests of our clients.  If our clients benefit, so do we.   
 
Insurance and Indemnification 
 
 Our firm currently carries professional liability insurance in the amount of two (2) 
million dollars ($2,000,000.00) with CNA. Professional liability insurance protects the 
insured from financial loss due to a variety of claims based on including but not limited 
to negligent acts, errors and omissions, etc.  A copy of the firm’s Professional Liability 
Insurance Coverage Page is attached at the end of this Proposal.  The firm currently 
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carries general liability insurance for protection of financial loss with Nationwide in the 
amount of one (1) million dollars ($1,000,000.00) per occurrence and two (2) million 
dollars ($2,000,000.00) in the aggregate.  In addition, the firm carries auto liability 
insurance as part of each occurrence limit of insurance.  
 
 The Vose Law Firm will hold harmless, indemnify and defend the Village of 
Indiantown for losses, costs and expenses arising from liability claims resulting from 
alleged negligence.  The Vose Law Firm will agree to defend, indemnify, and hold 
harmless, the Village of Indiantown and its officers, employees and agents, from and 
against all claims which arise out of the performance of the position of Village Attorney 
as well as negligence in the performance of the position of Village Attorney.  Please note 
that none of the attorneys of the Vose Law Firm have ever had a malpractice claim during 
their extensive careers. 
 
 Because of our vast experience representing municipalities, we have a full 
understanding of the scope of work expected of the Indiantown Village Attorney.  We 
affirmatively commit that if chosen, we will perform the Village’s legal work in a timely 
and professional manner, and you will be exceptionally satisfied with our legal services. 
 

Thank you in advance for your review and consideration of our proposal.  
      
    
   Sincerely,        

    
  Wade C.  Vose, Managing Partner 
  Vose Law Firm, LLP 
  

July 26, 2018                                                                                      Page 18

AGENDA ITEM ###STAMP_ITEMNUMBER#



 

 
Proposal for Village Attorney Services Page 9 
Village of Indiantown, Florida 

 
 

Select Former Local Government Clients of Vose Law Firm Attorneys  

 

Current & Former Local Government Clients 
 
 
 
 
 
 
 
 

 
 
 
 

 

 

 
 

 

Current Local Government Clients of Vose Law Attorneys 
    

   City of Anna Maria, City Attorney 
 City of Cocoa Beach, City Attorney 
 City of Brooksville, City Attorney 
 City of Oviedo, City Attorney 
 City of Daytona Beach Shores, City Attorney 
 City of Sanford, City Attorney 
 Dade City, City Attorney 
 City of Bunnell, City Attorney 
 Town of Pierson, Town Attorney 
 Town of Oakland, Land Use Counsel 
 Seminole County Tax Collector, Outside Counsel 
 Clay Co. Charter Review Commission, General Counsel 
 Orange County, Counsel to Code Enf. Dept. & 

 Fire & Life Safety Bd. of Adj. & Appeals 
 Pinellas County, Counsel to Co. Attorney Oversight Comm. 
 City of Davenport, Code Enf. Special Magistrate 
 City of Satellite Beach, Code Enf. Special Magistrate 

 
 

  City of Longwood, City Attorney 
 City of Winter Garden, City Attorney 
 Town of Windermere, Town Attorney 
 City of Edgewood, City Attorney 
 City of St. Cloud, City Attorney 
 Town of Eagle Lake, Town Attorney 
 City of Deltona, City Attorney 
 City of Orange City, City Attorney 
 City of Casselberry, City Attorney 

 

 

 Fla. League of Cities, Asst. Gen. Counsel 

 Orange County Charter Review Cmmn. 
 (“CRC”), General Counsel 

 Pinellas County CRC, General Counsel 

 Brevard County CRC, General Counsel 

 N. Lake County Hospital Board of 
 Trustees, General Counsel 

 Lake County, VAB Magistrate 

 Hillsborough Co., VAB Magistrate 

 Lake County, Land Use Special Magistrate 
 

 City of Lake Mary, City Attorney 
 City of Deland, City Attorney 
 City of Mt. Dora, City Attorney 
 DeSoto County, County Attorney 
 Escambia County, Asst. County Attorney 
 City of Marco Island, Planning Board Attorney 

 Town of Indian River Shores,  
 Special Land Use Counsel 

 City of Miami Lakes, Asst. City Attorney 

 Green Swamp Land Authority, General Counsel 
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Methodology and Approach to Providing 
Legal Services to the Village of Indiantown 

 
 The most important services a city attorney can provide are: i) timely, accurate and 
thorough legal services that fully meet the needs of the municipality; and ii) proactive 
resolution of new legal issues and pending claims to resolve issues before they become a 
problem for the municipality and to prevent future claims against the municipality.  
There are a myriad of ways to accomplish these dual goals, and the attorneys of the Vose 
Law Firm are skilled in achieving excellent results for their clients, and in keeping their 
clients out of unnecessary litigation.   
 
 One way that the attorneys of the Vose Law Firm ensure timely, accurate and 
thorough legal services for their clients is the use of a collaborative approach to the 
rendering of services.  The attorneys and paralegals of the firm have regular weekly 
meetings to discuss pending issues and cases.  As new issues arise, informal meetings are 
held on a daily basis to discuss them.  In this way, at any one time, more than one attorney 
in the firm is fully cognizant of outstanding issues.   
 
 In the unlikely event that the attorney who is primarily responsible to a client is 
unavailable to deal with an emergency situation, there will always be a back-up attorney 
to provide the needed services.  Since our legal services are typically based on a fixed 
monthly fee for services, Clients are not charged for time spent discussing client matters 
at weekly and daily meetings.  Opinions rendered by the attorneys of the firm are 
typically reviewed by another attorney in the firm before such opinion is issued; 
therefore, our clients regularly have more than one local government/land development 
attorney weigh in on every issue.  All legal services are driven by client need and clients 
priorities.   
  
 This is the same manner and approach utilized by the firm in its representation of 
our large client base of local governments.  It is common that similar issues arise in 
multiple local governments, and our clients benefit, both financially and substantively 
from the collaborative representation by multiple attorneys in our firm.  The axiom, “two 
heads are better than one,” is almost always true, and four heads are even better! 
    
 An example of proactive and client-centered legal work provided by the Vose Law 
Firm was for the City of Anna Maria when the firm took over as City Attorney in 2015.  
Anna Maria had been told by its previous city attorney that there was nothing that could 
be done about the burgeoning problems with vacation rentals that were plaguing the city.  
Approximately half of the beloved “bungalows” in Ann Maria that had been the historic 
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residence of choice in the over hundred year history of that city had already been torn 
down, and been replaced with what the native Anna Maria citizens pejoratively referred 
to as “McMansions”.  Most “McMansions” held vacation rentals that housed up to 22 
people each on small (50’ x 100’) bungalow lots.  The problems with vacations rentals 
were tearing the city apart.  At the direction of the Anna Maria City Commission the 
attorneys of the Vose Law Firm drafted a comprehensive vacation rental ordinance that 
imposed reasonable, but strict, restrictions on vacation rentals.  The Vose Law Firm 
successfully defended the ordinance in three different court challenges, and settled with 
$0 paid to any claimants, over 100 Bert Harris claims.  Now, three years later, the city has 
the vacation rental issues completely resolved to the satisfaction of the city commission, 
city residents, and vacation rental owners and agents.  
 
 An example of proactive and aggressive litigation technique that greatly 
benefitted a former local government client of the Vose Law Firm is the Manji v. City of 
Deltona case.  When the Vose Law Firm became the city attorney of Deltona, (a city with 
a population of over 87,000), the firm inherited numerous lawsuits.  One of those cases 
was the Manji case which was an inverse condemnation action in which there was a claim 
of damages against the city in excess of $1 Million.  The case had been pending for seven 
years, and four different attorneys had worked on it for the city, but there had been little 
substantive progress on the case during that time.   
 
 After thoroughly reviewing the case, and talking with the City Manager, the Vose 
Law Firm recommended noticing the case for trial, and at the same time making an offer 
of judgment of $50,000.  This was approved by the City Commission.  The offer of 
judgment was declined by the plaintiffs and Becky Vose tried the case in a two day trial.  
The city won the case, and the court found that the city had no liability whatsoever.  The 
Vose Law Firm then filed a motion to assess fees and costs against the plaintiffs based on 
the offer of judgment, and at mediation of that motion, the plaintiffs agreed to pay the 
City of Deltona $100,000, even though the legal fees charged to Deltona by the Vose Law 
Firm were approximately one-third of that amount.  Several other cases that had been 
languishing under previous Deltona city attorneys were also successfully resolved by the 
Vose Law Firm through negotiation and mediations.   
  
 Another example of the Vose Law Firm’s successful local government 
representation is litigation involving a proposed RaceTrac service station in the Town of 
Oakland.  Oakland had held firm in its position to prevent direct access from State Road 
50 to the site of the proposed RaceTrac, and instead required access via a signalized side 
street.  This was in spite of RaceTrac having received a conditional permit for the state 
road access from the FDOT.  After being turned down by the town, the owner of the 
property to be utilized by RaceTrac, represented by the Lowndes Drosdick law firm, filed 
a petition for certiorari in the Orange County Circuit Court and litigation ensued.  The 
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Vose Law Firm was successful in that litigation and the court ruled that the Town of 
Oakland had the right to deny direct access from a state road despite a conditional permit 
from the FDOT.   
 
 The attorneys of our firm understand that a city that has a reputation of vigorously 
defending its interests will be the object of fewer lawsuits.  Therefore, our firm strives to 
maintain the delicate balance of providing legal advice that serves the best interests of 
the city while avoiding unnecessary litigation.  But if litigation becomes necessary, the 
Vose Law Firm vigorously provides a strong and effective offense or defense as needed.  
It is our firm’s belief that our best interests are inexorably tied to the best interests of our 
clients.  If our clients benefit, so do we.   

 
The Vose Law Firm has a fast paced and active practice; however, rest assured that 

we have the time and ability to provide prompt, high quality legal services to the Village 
of Indiantown.  Because of their extensive history of city attorney and land development 
work, the attorneys of the Vose Law Firm have a thorough understanding of the scope of 
work that will be required of the Village Attorney of Indiantown. 
 
 As illustrated by the map on the next page, the Vose Law Firm often represents 
local governments not in the immediate geographic area of its law firm’s offices. Being 
somewhat geographically distant from our governmental clients is often an advantage 
since conflicts virtually never occur and local pressure from non-client persons or entities 
is extremely unlikely.  
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Specific Municipal and other  
Local Government Experience by Topic 

 
 The following is a summary of specific qualifications of the Vose Law Firm in local 
government representation: 

 
A) Successful handling of City Attorney and other local government attorney 
matters. 
 
The Vose Law Firm and its attorneys have successfully handled all aspects of City 
Attorney and local government attorney work for the last 42 years, including acting as 
and holding the following positions:  
 
1) City Attorney, Anna Maria, Florida  
2) City Attorney, Cocoa Beach, Florida 
3) City Attorney, Palm Coast, Florida 
4) City Attorney, Lake Helen, Florida 
5) City Attorney, Oviedo, Florida 
6) City Attorney, Orange City, Florida 
7) City Attorney, Casselberry, Florida 
8) City Attorney, Daytona Beach Shores, Florida 
9) City Attorney, Lake Mary, Florida 
10) City Attorney, Sanford, Florida 
11) City Attorney, Deland, Florida 
12) City Attorney, Brooksville, Florida 
13) City Attorney, Bunnell, Florida 
14) City Attorney, Dade City, Florida 
15) City Attorney, Edgewood, Florida  
16) City Attorney, St. Cloud, Florida  
17) City Attorney, Eagle Lake, Florida  
18) City Attorney, Longwood, Florida 
19) Town Attorney, Windermere, Florida  
20) Town Attorney, Oakland, Florida 
21) City Attorney, Winter Garden, Florida 
22) City Attorney, Deltona, Florida 
23) City Attorney, Mount Dora, Florida 
24) Town Attorney, Town of Pierson, Florida 
25) County Attorney, DeSoto County, Florida 
26) General Counsel to the Seminole County Tax Collector 
27) General Counsel to the Pinellas County County Attorney Oversight Committee 
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28) Assistant General Counsel, Florida League of Cities 
29) Special Counsel to City of Indian River Shores to rewrite Land Development Code 
30) Assistant County Attorney, Escambia County, Florida 
31) Assistant City Attorney Marco Island, Florida 
32) Assistant City Attorney Miami Lakes, Florida 
33) Assistant City Attorney, City of Orlando, Florida 
34) Two terms on Panel of Three Experts to Review Proposed Amendments to Brevard 

County Charter 
35) Counsel to the City of Palm Coast Charter Review Committee 
36) Counsel to the City of Oviedo Charter Review Committee  
37) City Prosecutor for City of Orlando 
38) City Prosecutor for City of Edgewood 
39) City Prosecutor for City of Winter Garden 
40) General Counsel to 2016 Orange County Charter Review Commission 
41) General Counsel to 2012 Orange County Charter Review Commission 
42) General Counsel to 2015-2016 Pinellas County Charter Review Commission 
43) General Counsel to 2015-2016 Brevard County Charter Review Commission 
44) Counsel to the City of Bunnell Charter Review Committee 
45) Counsel to the City of Deltona Charter Review Committee 
46) Counsel to the City of Longwood Charter Review Committee 
47) Counsel to the City of Winter Garden Charter Review Committee 
48) Counsel to the City of St. Cloud Charter Review Committee 
49) Counsel to the Town of Pierson Charter Review Committee 
50) Counsel to the Town of Oakland Charter Review Committee 
51) Counsel to the Town of Edgewood Charter Review Committee 
52) Counsel to the City of Sanford Charter Review Committee 
53) Counsel to the City of Lake Helen Charter Review Committee 
54) General Counsel to the Supervisor of Elections, Seminole County, Florida 
55) General Counsel to Seminole County Expressway Authority 
56) Attorney for Seminole County Canvassing Board 
57) Counsel to the Redistricting Committee of the City of Sanford 
58) Counsel to Planning and Zoning Board of the City of Oviedo 
59) Counsel to the Planning and Zoning Commission of Seminole County 
60) Attorney for Metropolitan Transportation Agency for Seminole County 
61) Counsel to City of Sanford Historic Preservation Board 
62) Counsel to the City of Maitland Code Enforcement Board 
63) Special Magistrate for Seminole County 
64) Counsel to the City of Maitland Lakes Advisory Committee 
65) Special Magistrate for City of Palm Coast 
66) Counsel to the Seminole County Code Enforcement Board 
67) Counsel to Orange/Seminole County Wastewater Transmission Authority 
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68) Counsel to the City of Sanford Planning and Zoning Board 
69) Counsel to the City of Palm Coast Code Enforcement Board 
70) Counsel to City of Orlando Civil Service Board 
71) Counsel to Eagle Lake Planning and Zoning Board 
72) General Counsel for Green Swamp Land Authority 
73) Special Counsel to City of Ocoee 
74) Counsel to the City of Casselberry Code Enforcement Board 
75) Counsel to the Redistricting Committee of the City of Palm Coast 
76) Counsel to City of Lake Helen Planning and Land Development Regulation Board 
77) Special Counsel to Citrus County 
78) Counsel to City of St. Cloud Planning and Zoning Board 
79) Counsel to the Escambia County Planning Board 
80) Special Counsel to City of Casselberry 
81) Counsel to City of Orlando Historic Preservation Board 
82) Counsel to the City of Deltona Collective Bargaining Committee 
83) Special Counsel to Orange County as to Environmental Claims 
84) Counsel to the City of Orlando Zoning Board  
85) Counsel to the City of Deltona Planning and Zoning Board 
86) Counsel to City of Orlando Board of Adjustments 
87) Counsel to City of St. Cloud Civil Service Board 
88) Counsel to the City of St. Cloud Code Enforcement Board 
89) Special Litigation Counsel to Orange County Property Appraiser 
90) Counsel to City of Longwood Code Enforcement Board 
91) Attorney for Orange County Fire & Life Safety Code Board of Adjustments & 

Appeals  
92) Counsel to City of Longwood Planning and Zoning Board 
93) Counsel to City of St. Cloud Pension Board 
94) Counsel to the City of Orlando Board of Adjustments and Appeals 
95) Special Counsel to Orange County as to §1983 Civil Rights Litigation 
96) Attorney to the Orange County Code Enforcement Department 
97) Special Counsel to the Orange County Sheriff’s Office 
98) Special Counsel to the Town of Oakland as to land development and litigation 

matters 
99) Attorney for North Lake County Hospital Board of Trustees 
100) Special Counsel to City of Orlando as to Eminent Domain matters 
101) Special Counsel to Orange County as to Code Enforcement Foreclosures  
102) Special Magistrate to the Lake County Value Adjustment Board 
103) Special Magistrate to the Hillsborough County Value Adjustment Board 
104) Special Magistrate to the City of Satellite Beach 
105) Eminent Domain Mediation Services for Florida Turnpike Authority, FDOT, 

Seminole County, Orange County, Hillsborough County, Lake County, Polk 
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County 
106) Staff Attorney, Second District Court of Appeals, Florida 
107) Trial Court Law Clerk, 10th Judicial Circuit, Florida 
108) Trial Court Law Clerk, 9th Judicial Circuit, Florida 
109) Director of Growth Management, Escambia County, Florida 
110) Attorney to the Board of Adjustment, Escambia County, Florida 
111) Attorney to the Escambia County Canvassing Board, Florida 
 
B) Land use law including, but not limited to, Florida’s Comprehensive Growth 
Management Act, zoning, redevelopment districts, code enforcement, development 
agreements, development orders, developments of regional impact, the Bert J. Harris, Jr., 
Private Property Rights Protection Act, and enterprise zones 
 
The Vose Law Firm and its attorneys have practiced in the field of land use law as part of 
their representation of Orlando, Pierson, Longwood, St. Cloud, Deltona, DeSoto County, 
Escambia County, Edgewood, Eagle Lake, Windermere, Oakland, Anna Maria, Winter 
Garden, and Bunnell, and have represented numerous private clients before various local 
governmental agencies.  Nancy Stuparich is the former Director of Growth Management for 
Escambia County, and, in addition to having a law degree from the University of Florida, 
Ms. Stuparich has masters degrees (MPA and MSP) in Public Administration and Urban 
Planning from Florida State University.  
 

The attorneys of the Vose Law Firm have extensive experience writing and 
interpreting zoning and land use ordinances and dealing with Florida’s Comprehensive 
Growth Management Act, zoning, redevelopment districts, code enforcement, 
development agreements, development orders, developments of regional impact, and 
enterprise zones. The Vose Law Firm recently completed a re-write of the Town of Indian 
River Shores land development code. They have been involved in significant land use 
litigation on behalf of public clients as well as private clients.  The reported case of City of 
Orlando vs. The School Board of Orange County was handled by Ms. Vose and helped establish 
the appellate law in Florida relating to the effect of municipal zoning on other public uses. 
 
C) General legal counsel to local officials including such duties as advice, opinions 
and direction on matters including, but not limited to: 
 
 1. Attendance and legal representation at City Council, City Commission, 

County Commission  and other board meetings 
 2. The “Sunshine Law” and “Public Records Law” 
 3. The ethical standards of elected officials 
 4. Home Rule 
 5. Exercise of police power 
 6. Practices and procedures of local governments  
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 7. Legislative vs. Quasi-judicial matters  
 8 Voting conflicts 
 9. Full and public disclosure of financial interest 
 10. Other matters relating to public service as an elected official 
 11. All other areas of municipal law 
 
The Vose Law Firm and its attorneys have provided such counsel to all the local 
governmental agencies represented by them including: the cities of Orlando, Longwood, 
St. Cloud, Edgewood, Winter Garden, Deltona, Eagle Lake, Windermere, Oakland, 
Pierson, and Bunnell, as well as the non-elected boards represented including the Green 
Swamp Land Authority, and the North Lake County Hospital Board of Trustees, the 
Orange County Charter Review Commission and the Brevard County Charter Review 
Commission, the Pinellas County County Attorney Oversight Committee. 
 
D) The drafting of and revisions to ordinances, resolutions, contracts, inter-local 
agreements, franchise agreements, settlement agreements, development agreements, 
litigation pleadings, legal opinions and real estate documents of all types. 
 
The attorneys of Vose Law Firm have extensive experience drafting a plethora of legal 
documents (routine and specialized) on virtually all subjects dealt with by local 
government agencies.   
 
E) Representation of local governments in diverse litigation in state, federal and 
appellate courts, and Alternative Dispute Resolution experience. 
 
The Vose Law Firm has handled litigation for all local governments represented by the 
firm.  The firm currently is handling certain civil litigation for Orange County, land use 
litigation for the Town of Oakland, land use litigation, Bert Harris defense, and ordinance 
defense for the City of Anna Maria, and various pieces of litigation for Bunnell.  Becky 
Vose recently won a hotly contested inverse condemnation case which had been pending 
for seven years.  Prior attorneys for that city had repeatedly delayed the trial of that case.  
When Ms. Vose was appointed City Attorney, she fast-tracked the case, and went to trial.  
The judgment in the case was completely in favor of the City of Deltona, and eliminated 
a possible liability of the City of approximately $1 Million.  The Vose Law Firm was 
successful in recovering $100,000 for the reimbursement to the City of Deltona of costs, 
expert witness fees, and attorney’s fees against the losing parties in that suit.   
 
All of the attorneys of the Vose Law Firm have significant experience with alternative 
dispute resolution techniques.  Becky Vose became certified as a certified circuit court 
mediator in the 1990s and has mediated hundreds of cases, most of which involved at 
least one governmental agency. 
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F) Condemnation (Eminent Domain) under Florida law 

The Vose Law Firm's eminent domain experience includes the full range of eminent domain 
practice including initial pre-litigation advice and drafting of resolutions, preparation of all 
pleadings, numerous contested as well as uncontested Order of Taking hearings, settlement 
negotiations and drafting of settlement documents, mediations, jury trials and appeals.  In 
addition, they have extensive experience dealing with issues of public use, incidental 
private use, necessity, inverse condemnation, business damages, severance damages, 
damages to non-profit entities, historically significant properties, cost to cure, consolidation 
of parcels and down-zoning issues.  The firm has recently successfully completed eminent 
domain proceedings for the City of Deltona. 
 
As both an Assistant City Attorney for Orlando and as Special Counsel to the City of 
Orlando, Ms. Vose represented the City of Orlando for over 15 years in eminent domain 
litigation.  During that time, she represented the City as to numerous acquisitions including 
rights-of-way, pedestrian walkways, park lands, land for parking areas, easements for 
sewage transmission lines, sites for public utility facilities, as well as many other public use 
projects.  As Special Counsel to the City, she handled on a contract basis the acquisition of 
the property for the Gertrude Walk pedestrian walkway through downtown Orlando as 
well as the City of Orlando Arena property, (Phases II and III).  Ms. Vose also has extensive 
experience as counsel to property owners of condemned land, and has acted as a certified 
circuit court mediator in over 100 eminent domain mediations.   
 
G) Counsel and legal services to local government pension boards, and work with 
employee pension plans including Florida Statutes, Chapter 175 and Chapter 185 Special 
Risk Plans 
 
The attorneys of the Vose Law Firm have provided legal services to the Cities of Winter 
Garden, Longwood, Deltona, Edgewood, Eagle Lake and St. Cloud relating to employee 
pension plans including Florida Statutes, Chapter 175 and Chapter 185 Special Risk Plans. 
 
H) Utility taxes and utility franchise agreements as they relate to Florida 
municipalities 
  
The Vose Law Firm has extensive experience rendering legal advice and drafting 
documents relating to utility taxes and utility franchise agreements. The representation 
of the cities of Deltona, St. Cloud, Longwood, Winter Garden, Eagle Lake, and Edgewood 
included the drafting and reviewing of numerous franchise agreements with various 
utility companies.  The representation of the City of St. Cloud included handling the 
complex transaction between the Orlando Utilities Commission and St. Cloud as to the 
“take over” of the St. Cloud electrical system by the OUC. 

July 26, 2018                                                                                      Page 28

AGENDA ITEM ###STAMP_ITEMNUMBER#



 

 
Proposal for Village Attorney Services Page 19 
Village of Indiantown, Florida 

 
 

 
I) All aspects of construction law and public works issues 
  
The attorneys of the Vose Law Firm have extensive experience representing both public 
and private clients as to virtually all aspects of construction law including bid 
solicitations, bid protests, construction contracts, construction litigation, warranty issues, 
delay damages, etc.  The firm has provided legal services as to Public Works issues for 
each city represented by the firm. 
 
J) Code enforcement liens and special assessment collection and liens 
 
The Vose Law Firm provided general legal services in the areas of special assessments 
and special assessment collection and liens for each of the cities represented by the firm. 
In addition, the firm did extensive work for the City of Longwood in reviewing and 
collecting long over-due special assessments, and the firm has represented Orange 
County as to CEB lien foreclosures and settlements for the last 20 years. 
 
K) The creation and administration of Tax Increment Financing Districts (CRAs) 
 
The Vose Law Firm provided legal services to the cities of Cocoa Beach, Dade City, 
Winter Garden, Longwood, Edgewood, Deltona, Bunnell, and St. Cloud relating to Tax 
Increment Financing Districts (CRAs).  In addition, as general counsel for the North Lake 
County Hospital Board of Trustees, the firm had significant experience challenging the 
authority of municipal tax increment financing districts from imposing charges on the 
special taxing district. 
 
L) The creation and administration of Impact Fee Ordinances and collection of said 
fees 
 
The Vose Law Firm represented the cities of Orlando, Winter Garden, St. Cloud, 
Edgewood and Longwood relating to the creation, amendment and administration of 
impact fee ordinances concerning transportation, public safety, recreation and open 
space, and drainage. 
 
M) Environmental law including representation before and negotiations with, 
various State and Federal regulatory agencies 
 
The attorneys of Vose Law Firm have represented public and private clients with regard to 
environmental matters in conjunction with governmental representation and private real 
estate practice. As counsel to the Green Swamp Land Authority, such representation 
included extensive dealings with the Florida Department of Environmental Protection, the 
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Department of Community Affairs, and two water management districts. While an 
Assistant City Attorney for Orlando, Ms. Vose worked on the permitting for the Iron Bridge 
Road Sewage Treatment Plant and for various drainage and other public works projects.  
As the City Attorney for Longwood, the firm represented the City in matters relating to a 
RCRA site on City property and was responsible for negotiations with the Florida 
Department of Environmental Regulation, [now the Florida Department of Environmental 
Protection (DEP)], and for matters relating to negotiations with the environmental company 
hired to evaluate the clean-up of the property.  
 
The attorneys of Vose Law Firm have been extensively involved in the permitting of various 
environmental features have also represented numerous property owners in negotiations 
with the FDEP and in litigation over environmental contamination issues. Ms. Vose co-
authored the book, Environmental Survival Kit for Realty Professionals, a book designed to 
protect realty professionals from losses due to environmental problems. The Florida Board 
of Realtors purchased the rights to such publication for purposes of including the 
publication among its educational materials. 
 
N) Collective bargaining 
 
The Vose Law Firm has represented local governments it has represented as to numerous 
collective bargaining matters.  The attorneys of the firm are now handling the collective 
bargaining negotiations for the City of Deltona relating to the negotiations with I.A.F.F. 
Local 2913, and recently successfully concluded collective bargaining negotiations with the 
Fraternal Order of Police on behalf the City of Bunnell. 
 
O) Municipal and County Charters 
 
The Vose Law Firm and its attorneys have extensive experience in representing cities and 
counties with regard to charter government, including but not limited to charter 
amendments, charter review, and the interaction of municipal and county ordinances 
under governing county charter provisions.  Notably, Wade Vose and Vose Law Firm 
LLP have twice served as General Counsel to the Orange County Charter Review 
Commission, joining former Orange County Mayor and U.S. Senator Mel Martinez as the 
only other attorney to have served twice as General Counsel to the Orange County 
Charter Review Commission. Mr. Vose prepared the ballot title, ballot summary, and 
amended charter language for each of the 2012 and 2016 CRC-initiated charter 
amendments, with a specific focus on both clarity of the ballot language for the voter, and 
strict compliance with the exacting standards of Section 101.161, Fla. Stat. and the 
extensive specialized case law governing the wording of ballot referenda.   
 
In 2013-2014, Mr. Vose served as counsel to the City of Bunnell Charter Review 
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Committee, which was engaged in a comprehensive review of its city charter.  Mr. Vose 
provided substantial legal and procedural guidance to that committee throughout its 
deliberations, resulting in Mr. Vose preparing the ballot titles, ballot summaries, and 
charter amendment language for seven (7) charter referendum questions placed on the 
municipal ballot. In 2014, Mr. Vose also served as counsel and facilitator to the City of 
Deltona Charter Review Committee, which resulted in three (3) charter referendum 
questions prepared by Mr. Vose placed on the municipal ballot. Mr. Vose recently 
completed assisting the Town of Pierson with a comprehensive review and rewrite of its 
town charter, which had not been revised or modernized since 1929. 
 
Mr. Vose and the Vose Law Firm also served as General Counsel to the 2016 Pinellas 
County (home of St. Petersburg, Clearwater, and Largo) Charter Review Commission, 
notably the formative first time that CRC has chosen an attorney unaffiliated with the 
Pinellas County Attorney’s Office.  Pinellas County is the most urbanized county in the 
State of Florida, and Mr. Vose and the Vose Law Firm represented that CRC as it 
reconsidered the balance of power between the County and its 24 municipalities, as well 
as between the County and its constitutional officers.  In addition, Mr. Vose and the Vose 
Law Firm served as General Counsel to the 2016 Brevard County Charter Review 
Commission. 
 
P) Representation of Trail Towns 
 
The Vose Law Firm and its attorneys have extensive experience representing towns and 
cities on the subject trails and related interconnectivity and development.  The Town of 
Oakland is directly on the West Orange Trail and hosts that trail until it hits the border 
with Lake County.  The attorneys of the Vose Law Firm have been actively involved in 
the legal issues relating to that trail system, its spurs, and related development.  The 
firm’s attorneys were also instrumental in providing legal services and obtaining grant 
funds to implement trails in the City of Deltona. 
 
Q) Representation of Cities relating to gambling issues and “Internet Cafes” 
 
The Vose Law Firm and its attorneys have represented local governments in matters 
relating to gambling and Internet Cafes.  Both the cities of Bunnell and Deltona have faced 
numerous issues as to illicit gambling activities in the city limits and the Vose Law Firm 
has provided expert legal services which successfully addressed those issues. 
 
R) Medical Marijuana issues 
 
The attorneys of the Vose Law Firm have made numerous presentations on the subject of 
medical marijuana and the appropriate manner for local governments to deal with 
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matters related to that subject.  Wade Vose has made numerous public presentations to 
groups of local government officials on this subject, and has been on several television 
presentations on this issue. Both Wade Vose and Becky Vose have drafted medical 
marijuana ordinances for the respective cities they represent. Each municipality has dealt 
with the issue in a different way dependent upon the respective concerns of each of the 
local governments represented. 
 
S) Bert J. Harris Act matters 
 
The attorneys of the Vose Law Firm are currently heavily involved in Bert J. Harris 
litigation.  The City of Anna Maria has received in the last year over 100 Bert J. Harris 
claims and all three local government lawyers at the Vose Law Firm have been actively 
involved in handling those claims.  So far, the majority of those claims have been settled 
with no financial payments by the City, and it is expected that the remainder of the claims 
will be similarly resolved.   
 
T) Vacation Rental Issues 
 
The City of Anna Maria hired the Vose Law Firm as its City Attorney in the middle of its 
life and death struggle with Vacation Rentals that were about to “take over” the City.  
The Vose Law Firm drafted one of the State of Florida’s first Vacation Rental Ordinances 
and successfully defended that ordinance (which evolved over time) in four different 
legal challenges.  The City of Anna Maria has one of the few Vacation Rental Ordinances 
that has withstood multiple legal challenges, and the City is now flourishing with well-
regulated Vacation Rentals.  The Vose Law Firm is currently writing a Vacation Rental 
Ordinance for the City of Cocoa Beach, which has very different concerns regarding 
Vacation Rentals. 
 
U) Cities that function as county seats and have colleges 
 
The City of Bunnell is the County seat of Flagler County and as such, there are numerous 
issues that arise in the representation of that city that are unique due to the interaction of 
the city and county. The Vose Law Firm represented the City of Deltona for six years and 
during that time, many issues arose relating to the interaction between the City and two 
colleges that were located within the city limits.    
 
V) Other specific local government experience not listed above 
  
The Vose Law Firm has also represented cities relating to the following matters: 
 i) Civil rights defense – USCA, Title VII litigation 
 ii) Litigation relating to qualifications for election 
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 iii) Redistricting to comply with Federal Court Orders 
 iv) Disputes between governmental entities relating to zoning and land use 
 v) Intergovernmental agreements 
 vi) FEMA reimbursement issues 
 vii) Labor law, employee disputes, and employee discharge hearings 
 viii)  Historic Preservation 

ix) Construction Industry Board of Appeals – establishment and 
representation 

 x) Public Employee Relations Commission hearings and appeals 
 xi) Adult entertainment and bookstore ordinances; bingo regulation 
 xii) Trap, Neuter, Release feral cat control 
 xiii) Plasmapheresis facility regulation 
 xiv) Arbor ordinances and regulation 
 xv) Sexual harassment litigation 
 xvi) Age discrimination litigation 
 xvii) Police legal advisor issues 
 xviii) Alarm ordinance regulation 
 xix) Cable TV regulation 
 xx) Cell phone tower regulations  
 xxi) Leasing of public property for private use 
 xxii) Local counsel for bond issues 
 xxiii) Land banking for future public use 
 xxiv) Federal grant applications and administration 
 xxv) Defense of inverse condemnation claims due to restrictive zoning  
 xxvi) Marina leases 
 xxvii) Sale/lease back agreements for city 
 xxviii) Code Enforcement foreclosures 
 xxix) Annexation disputes 

xxx) Noise ordinances 
xxxi) Inverse condemnation actions relating to environmental damages 
xxxii) Residential Prison Diversion Programs 
xxxiii) Mortgage Foreclosure Registration 
xxxiv) Rental Regulatory Ordinances  
xxxv) HUD Uniform Relocation Act requirements 
xxxvi) Construction Regulation Boards 
xxxvii) ADA compliance issues 
xxxviii) Customary Beach Use Ordinances 
xxxix) Declarations of Emergency 
xl) Dogs on the beach regulations and ordinance   

  

July 26, 2018                                                                                      Page 33

AGENDA ITEM ###STAMP_ITEMNUMBER#



 

 
Proposal for Village Attorney Services Page 24 
Village of Indiantown, Florida 

 
 

GRETCHEN R. H. (“BECKY”) VOSE  
 
Senior Partner and Founder, Vose Law Firm, LLP  
324 West Morse Blvd.  
Winter Park, Florida 32789  
Telephone: (407) 645-3735 
Cell: (407) 448-0111  
Facsimile: (407) 628-5670 
Email: bvose@voselaw.com      
 
EDUCATION AND BAR DATA 
Law Degree:   J.D. with High Honors. 1973 
    University of Florida College of Law 
    Gainesville, Florida 
 
Grade Average:  3.6 (four point system) 
    Number 1 in Class 
 
Undergraduate Degree: B.A. in English with High Honors. 1970 
 Emory University, Atlanta, Georgia 
 
Member/Admitted: Florida Bar – Member in Good Standing since December 14, 

1973 – Bar No. 169913 
    U.S. District Court, Middle District of Florida 
    U.S. Fifth Circuit Court of Appeals 
    U.S. Eleventh Circuit Court of Appeals 
    U.S. Court of Appeals for Federal Circuit 
    Orange County Bar Association 
     
Rated:   AV by Martindale-Hubbell (highest rating awarded) 

  Listed in Martindale-Hubbell Bar Register of Preeminent  
  Lawyers  

 
BAR RELATED ACTIVITIES AND HONORS 
City, County & Local Government Law Section of Florida Bar  
Chairperson, Women in Law Committee, Orange County Bar Association 
Fee Arbitration Committee, Orange County Bar Association 
Central Florida Association of Women Lawyers 
Member, Eminent Domain Committees, Florida Bar and American Bar  
Volunteer Guardian Ad Litem Orange Co. Legal Aid Soc. - Cited for Exceptional Service 
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Volunteer to Homeless Advocacy Program of Orange County Bar – Cited for Exceptional 
Service 

 
LAW SCHOOL POSITIONS AND HONORS 
Editorial Board, University of Florida Law Review 
Order of the Coif 
University of Florida Law School, Senior Class President 
Law Center Scholarship 
Chairperson of Council of Ten 
Verdict staff 
Judicial Intern 
Foundation Press Award 
Co-chairman from Florida Bar Law Student Division to Young Lawyers Section Bar 

Review Study Course Committee  
 
PUBLICATIONS 
Politics Proof Estate Planning & Asset Protection (Book – Published Jan. 2009 by 
HamiltonBlaine) A guide to shielding your family, businesses, and assets from the legal 
and financial chaos brought on by 21st Century politics. 
 
Environmental Survival Kit for Real Estate Professionals   (Book and disk.  Purchased 
in the 1990’s by the Florida Board of Realtors to be used for continuing education 
purposes.) 
 
PROFESSIONAL AND GOVERNMENTAL POSITIONS HELD 
Assistant City Attorney, Orlando, Florida  
Managing Partner/Chairperson, Real Estate Department, Shutts & Bowen Orlando office  
Senior Partner, Vose Law Firm, LLP 
City Attorney, City of Cocoa Beach 
City Attorney, City of Anna Maria 
City Attorney, City of Brooksville 
City Attorney, City of Winter Garden  
City Attorney, City of Edgewood 
City Attorney, City of St. Cloud 
City Attorney, City of Eagle Lake 
City Attorney, City of Longwood 
City Attorney, City of Windermere 
City Attorney, City of Deltona 
Town Attorney, Town of Oakland 
General Counsel for North Lake County Hospital Board of Trustees 
Attorney for City of Orlando Code Enforcement Board 
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Special Counsel to City of Orlando as to Eminent Domain matters 
Special Counsel to City of Ocoee 
Special Counsel to City of Casselberry 
Special Counsel to Orange County Sheriff’s Office 
City Prosecutor for City of Orlando 
City Prosecutor for City of Edgewood 
City Prosecutor for City of Winter Garden 
Special Counsel to Orange County as to Code Enforcement Foreclosures 
Special Counsel to Orange County as to Environmental Claims 
Special Litigation Counsel to Orange County Property Appraiser 
General Counsel for Green Swamp Land Authority 
Counsel to Orange County Fire and Life Safety Code Board of Adjustments and Appeals  
Special Counsel to Orange County as to §1983 Civil Rights Litigation 
Eminent Domain Mediation Services for:  
 Florida Department of Transportation 
 Florida Turnpike Authority 
 Seminole County  
 Orange County 
 Hillsborough County 
 Lake County 
 Polk County   
Certified Circuit Court Mediator 
Nominated for Appointment to Fifth District Court of Appeal 
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BIOGRAPHICAL SKETCH 
GRETCHEN R. H. (“BECKY”) VOSE 

 
 Ms. Vose graduated first in her law school class at the University of Florida College 
of Law, in 1973.  While a law student, she was Senior Class President, Chairperson of the 
Council of Ten, on the editorial board of the University of Florida Law Review, recipient 
for three years of a Law Center Scholarship, recipient of the Foundation Press Award, 
member of the Verdict (law school newspaper) staff, Judicial Intern, and Co-Chairman 
from the Florida Bar Law Student Division to Young Lawyers Section Bar Review Study 
Course Committee.  Upon graduation, Ms. Vose was tapped for membership in Order of 
the Coif.  
 
 In 1973, Ms. Vose was admitted to the Florida Bar and began her legal career as an 
Assistant City Attorney for Orlando. Thereafter she formed the law firm that is the 
predecessor to the Vose Law Firm.  In 1981, Ms. Vose was recruited by Shutts & Bowen 
to open a branch office in Orlando. Ms. Vose opened the office and served as its first 
managing partner and partner in charge of the Real Estate Department.  While at Shutts 
& Bowen, Ms. Vose was honored by being nominated by the Judicial Nominating 
Commission for a seat on the Fifth District Court of Appeal. After 10 years of partnership 
in Shutts & Bowen, Ms. Vose withdrew from that firm and moved her law practice to 
Winter Park. 
 
 Over the years, Ms. Vose represented numerous large corporate entities, such as 
Walgreens, BellSouth Telecommunications, Regions Bank, and M&I Bank, innumerable 
smaller and regional corporations, individuals, and governmental agencies.  Ms. Vose 
has held the positions of City Attorney for the cities of Cocoa Beach, Anna Maria, 
Brooksville, Winter Garden, Edgewood, Longwood, Windermere, Oakland, Eagle Lake, 
St. Cloud, and Deltona, and has also done major work for Orange County government as 
to matters ranging from complex environmental litigation and the defense of §1983 Civil 
Rights claims.  She also represented the Orange County Property Appraiser (OCPA) in a 
multi-year complex intellectual property lawsuit about the software utilized by the 
Property Appraiser’s office.   
 
 Ms. Vose has taught at numerous continuing legal education seminars and 
presentations to other attorneys relating to a variety of business and legal topics.  In 
addition, Ms. Vose has regularly presented seminars and instructional sessions for 
employees and officials of both private and governmental clients.  
 
 Both Ms. Vose and the Vose Law Firm are rated A-V, which is the highest rating 
given by Martindale-Hubbell.  Ms. Vose and the Vose Law Firm have also been listed in 
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the Martindale-Hubbell Bar Register of Preeminent Lawyers.  The Vose Law Firm was 
honored by being named “Reader’s Choice – Best Law Firm, 2009” and “Reader’s Choice 
– Best Law Firm, 2010”, by the readers of the Orlando Business Journal. 
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WADE CHRISTOPHER VOSE 
 

Managing Partner, Vose Law Firm, LLP 
324 West Morse Blvd. 
Winter Park, Florida 32789  
Telephone: (407) 645-3735  
Cell: (321) 299-2289  
Facsimile: (407) 628-5670 
Email: wvose@voselaw.com 
 
EDUCATION AND BAR DATA 
Legal   University of Florida College of Law              
   Gainesville, FL 
   J.D. with Honors, May 2003 
   Book Awards:  

Environmental Law  
Intellectual Property Law  
Family Law 

Recipient of the Levin College of Law Leonard Scholarship 
  
Undergraduate University of Florida                
   Gainesville, FL 
   B.A. in Political Science, with Honors, May 2000 

National Merit Scholar / Florida Academic Scholar 
Omicron Delta Kappa Leadership Honorary 

 
Preparatory  Bishop Moore Catholic High School                    
   Orlando, FL 
   Graduated with Highest Honors, May 1996 
   Student Body President 

Valedictorian 
 
Admitted  Florida Bar – Admitted and Member in Good Standing  

– Bar No. 685021 
   U.S. District Court, Middle District of Florida 
   U.S. District Court, Northern District of Florida 

Orange County Bar Association 
City, County, and Local Government Law Section – Florida Bar 
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PROFESSIONAL EXPERIENCE 
Vose Law Firm LLP (Winter Park, FL) 

Partner – As partner in an AV-rated law firm focusing in local government 
representation, real estate and development law, and complex business litigation, 
responsible for every segment of the representation and litigation process, 
including representation of government boards, client counseling, evaluation of 
claims and defenses, development of litigation strategies, preparation of 
pleadings, discovery, motions, and memoranda, and argument before trial and 
appellate courts.  January 2004 to present. 

 
 
City of Bunnell, Florida (Bunnell, FL) 

City Attorney – As City Attorney for this Flagler County city that serves as county 
seat and is the second largest city geographically in Florida (after Jacksonville), 
responsible for providing legal advice to City Commission and other City boards 
at public meetings as needed, advising all city departments including planning, 
finance, police, grants, and public works, drafting city ordinances and resolutions, 
handling real estate transactions, and conducting litigation on behalf of the City.  
October 2013 to present. 

 
Town of Pierson, Florida (Pierson, FL) 

Town Attorney – As Town Attorney for the Town of Pierson, a small Volusia 
County town known as the “Fern Capital of the World,” responsible for providing 
legal advice to the Town Council and other Town boards at public meetings, 
advising all Town staff, drafting ordinances and resolutions, and conducting 
litigation on behalf of the Town. June 2015 to present. 

 
City of Anna Maria, Florida (Anna Maria, FL) 

City Attorney – Vose Law Firm, Becky Vose, and Wade Vose jointly serve as City 
Attorney to the City of Anna Maria, an idyllic coastal city on Anna Maria Island 
in the Gulf of Mexico.  Responsible for providing legal advice to City Commission 
and other City boards at public meetings as needed, advising all city departments, 
drafting city ordinances and resolutions, and conducting litigation on behalf of the 
City.  March 2015 to present. 

 
City of Cocoa Beach, Florida (Cocoa Beach, FL) 

City Attorney – Vose Law Firm, Becky Vose, and Wade Vose jointly serve as City 
Attorney to the City of Cocoa Beach, a vibrant beach city on a barrier island off the 
east coast of Florida.  Responsible for providing legal advice to City Commission 
and other City boards at public meetings as needed, advising all city departments, 
drafting city ordinances and resolutions, and conducting litigation on behalf of the 
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City.  July 2017 to present. 
Seminole County Tax Collector (Sanford, FL) 

Outside Counsel – Responsible for providing legal advice and representation 
concerning compliance with all statutory and regulatory requirements relating to 
the rights and duties of Tax Collector under Florida law, initiating, maintaining, 
and defending lawsuits on behalf of the Tax Collector, land use and construction 
law matters relating to the siting, construction and maintenance of branch offices, 
labor law matters relating to Tax Collector employees, legal representation relating 
to statutorily-governed interactions with the Seminole County Property Appraiser 
and the Seminole County Clerk of the Circuit Court, legal representation relating 
to Department of Revenue budgeting and budget amendment processes, 
representation, advice, and preparation of proposed legislation relating to 
legislative affairs matters, and all other related matters as requested by the Tax 
Collector.  January 2017 to present. 

 
Pinellas County, Florida (Clearwater, FL) 

Counsel, County Attorney Oversight Committee – The County Attorney 
Oversight Committee is a unique collegial body created pursuant to Section 4.02 
of the Pinellas County Charter, consisting of the seven members of the Pinellas 
County Commission, plus the five Pinellas County constitutional officers (Sheriff, 
Tax Collector, Property Appraiser, Supervisor of Elections, and Clerk of the Circuit 
Court), organized to select, terminate, and annually review, the Pinellas County 
Attorney.  As Counsel to the Committee, responsible for providing outside and 
impartial legal advice throughout its process of selection, termination, and annual 
review of the Pinellas County Attorney. February 2017 to present. 

 
City of Satellite Beach, Florida (Satellite Beach, FL) 

Special Magistrate – As the first Code Enforcement Special Magistrate for the City 
of Satellite Beach, a coastal city located near Patrick Air Force Base in Brevard 
County, responsible for serving as an impartial magistrate to adjudicate violations 
of the City of Satellite Beach code of ordinances.  February 2017 to present. 

 
City of Deltona, Florida (Deltona, FL) 

Chief Assistant City Attorney – Vose Law Firm and its Founding Partner, Becky 
Vose, served for over half a decade as City Attorney to the City of Deltona, an 
87,000 resident community in Volusia County. As Chief Assistant City Attorney, 
responsible for providing legal advice to City Commission and other City boards 
at public meetings, as necessary, drafting of city ordinances and ordinance 
amendments, and litigation on behalf of the City.  June 2011 to February 2017. 

 
2016 Orange County Charter Review Commission (Orlando, FL) 
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General Counsel – As General Counsel to the commission empowered by the 
Orange County Charter to conduct a comprehensive study of all phases of county 
government and place proposed charter amendments on the ballot for voter 
approval, responsible for advising the 2016 Orange County Charter Review 
Commission (“CRC”) as to all legal matters, including legality and 
constitutionality of CRC actions and proposed charter amendments, 
representation of CRC at public meetings, preparation of charter amendment and 
ballot language, and preparation of CRC final report.  March 2015 to November 
2016. 

 
2016 Pinellas County Charter Review Commission (Clearwater, FL) 

General Counsel – As General Counsel to the commission empowered by the 
Pinellas County Charter to review, on behalf of the citizens of Pinellas County, the 
operation of county government in order to recommend amendments to the 
Pinellas County Charter, responsible for advising the 2016 Pinellas County 
Charter Review Commission (“CRC”) as to all legal matters, including legality and 
constitutionality of CRC actions and proposed charter amendments, 
representation of CRC at public meetings, and preparation of charter amendment 
and ballot language.  September 2015 to November 2016. 

 
2016 Brevard County Charter Review Commission (Viera, FL) 

General Counsel – As General Counsel to the commission empowered by the 
Brevard County Charter to review and propose amendments to the Brevard 
County Charter, responsible for advising the 2016 Brevard County Charter Review 
Commission (“CRC”) as to all legal matters, including legality and 
constitutionality of CRC actions and proposed charter amendments, 
representation of CRC at public meetings, and preparation of charter amendment 
and ballot language.  October 2015 to November 2016. 

 
2012 Orange County Charter Review Commission (Orlando, FL) 

General Counsel – As General Counsel to the commission empowered by the 
Orange County Charter to conduct a comprehensive study of all phases of county 
government and place proposed charter amendments on the ballot for voter 
approval, responsible for advising the 2012 Orange County Charter Review 
Commission (“CRC”) as to all legal matters, including legality and 
constitutionality of CRC actions and proposed charter amendments, 
representation of CRC at public meetings, preparation of charter amendment and 
ballot language, and preparation of CRC final report.  August 2011 to November 
2012. 

 
Eighth Judicial Circuit State Attorney’s Office (Gainesville, FL) 
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Certified Legal Intern – Responsible for prosecution of criminal cases as the sole 
Certified Legal Intern in the Bradford County, Florida office of the Eighth Circuit 
State Attorney’s Office.  January 2003 to May 2003. 

 
 
Ninth Judicial Circuit of Florida (Orlando, FL) 

Judicial Law Clerk - Clerked for Circuit Judge Walter Komanski.  Responsible for 
conducting legal research, drafting legal memoranda, final judgments and other 
judicial orders, and assisting the judge throughout a variety of trials and hearings.  
May 2001 to August 2001. 

 
PROFESSIONAL ACTIVITIES, AWARDS, AND COMMUNITY INVOLVEMENT 
Orange County Government 

Authority Member – Orange County Industrial Development Authority 
(November 2014 to May 2018) – Serve as one of five governing members of an 
industrial development authority responsible for issuing industrial development 
revenue bonds for the purpose of financing the costs of industrial or 
manufacturing plants, research and development parks, agricultural processing or 
storage facilities, warehousing or distribution facilities, headquarters facilities, 
tourism facilities, educational facilities, commercial projects in enterprise zones, 
and health care facilities. 
Chairman – Neighborhood Grants Advisory Board (Chairman – Oct. 2008 to Oct. 
2009, Vice Chairman – Oct. 2007 to Oct. 2008, Member – Aug. 2006 to May 2011) – 
Responsible for approving criteria for neighborhood grant programs, overseeing 
the application review process, approval of recommended grant recipients, 
hearing appeals from grant applications, and monitoring progress of grant 
recipients. 
Board Member – Orange Blossom Trail Development Board (August 2007 to Oct. 
2010) – Responsible for promoting the economic, social, and aesthetic 
revitalization of the south Orange Blossom Trail area. 

 
City of Maitland 

Member – Board of Zoning Adjustment (November 2014 to December 2016) – 
Responsible for reviewing requests for variances from the regulations of each City 
of Maitland zoning district as they relate to area, size of structures, yards and open 
spaces, heights, etc., with the only appeal of their rulings to the Orange County 
Circuit Court. 

 
Orlando Business Journal 

Forty Under 40, Class of 2009 – Recipient of the Orlando Business Journal’s 
prestigious Forty Under 40 Award, spotlighting forty of the Central Florida 
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region’s top young business and civic leaders who demonstrate consistent, 
outstanding professional achievement and a commitment to community service. 

 
“Reader’s Choice – Best Law Firm, 2009 & 2010” – Voted by the readers of the 
Orlando Business Journal. 

 
The Federalist Society – Orlando Lawyer Division 

Vice President (2003 to 2008) – The Federalist Society is an organization of 25,000 
lawyers, law students, and scholars dedicated to the purpose of sponsoring fair, 
serious, and open debate about the proper role of the courts, the rule of law, and 
the need to enhance individual freedom. 

 
Winter Park Chamber of Commerce 

Member, Government Affairs Committee – Member of the Winter Park Chamber 
committee responsible for advocacy on behalf of the Winter Park business 
community at the local and state level and educating Chamber membership about 
current affairs effecting the Winter Park business community. 

 
BusinessForce - Orlando Regional Chamber of Commerce 

Alumnus, Class 1 – Central Florida Political Leadership Institute – Member of 
the exclusive 25-person inaugural class of Business Force’s Political Leadership 
Institute, a program designed to identify and equip Central Florida’s next 
generation of elected leaders before they formally choose to run for a specific 
public office.  

 
Rotary Club of Winter Park 

Member of Board of Directors (July 2011 to June 2012) 
 
Leadership Winter Park 

Class Member, Class 20 (September 2009 to August 2010) 
 
Leadership Orlando 

Alumnus, Class 72 (March 2007 to October 2007) 
 
Leadership Apopka 

Alumnus, Class 1 (January 2008 to November 2008) 
 
Orange County Bar Association 

Committee Member – Young Lawyers Oath of Admissions Committee (June 
2004 to September 2005)   

 
Tiger Bay Club of Central Florida 
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Member (January 2005 to present)   
 
Apopka Area Chamber of Commerce 

Businessman of the Year 2008-2009 
Chairman – Apopka Area Political Alliance (Apopka Chamber PAC) (August 
2008 to February 2012)  
Chairman – Issues & Government Affairs Committee (August 2007 to August 
2009) 
Member of Board of Directors (June 2007 to February 2012) 
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NANCY ANN M. STUPARICH   
 
Partner, Vose Law Firm, LLP 
324 West Morse Blvd. 
Winter Park, Florida 32789                
Telephone: (407) 645-3735  
Facsimile: (407) 628-5670 
Email: nstuparich@voselaw.com 
 
EDUCATION  
 
Florida State University, B.A., cum laude, 1982. (Government/International Affairs) 
University of Florida, J.D., 1985 (Law) 
Florida State University, MPA & MSP, 1997 (Public Administration/Urban Planning) 
 
PROFESSIONAL POSITIONS  
 
Public Sector Representation: 
 
City Attorney,  Dade City, Florida.  Primary attorney of the Vose Law Firm responsible 
for representation of the City of Dade City, Florida, as required by contract, including but 
not limited to attendance at all public meetings of the Dade City Commission, Dade City 
appointed boards and committees; drafting ordinances, resolutions, contracts; working 
with Charter Officers and city staff on issues that arise; monitoring pending insurance 
claims; working with outside counsel; and other duties as needed. 
 
County Attorney,  DeSoto County, Florida. Responsibilities included independently 
providing legal services to the DeSoto County Board of County Commissioners; 
participation in public hearings; drafting ordinances and negotiation of contracts; 
defending the county in litigation matters; working with outside legal counsel; and other 
duties as needed. 
 
Assistant City Attorney,  City of Anna Maria, Florida. Responsibilities include handling 
of 112 Bert J. Harris claims filed relating to recently enacted restrictions on occupancy of 
Vacation Rentals.  So far over 80 of the claims have been settled at no monetary cost to 
the City, and it is anticipated that the remainder of the claims will be similarly settled.  
 
Assistant County Attorney, Escambia County, Florida.  Responsibilities included 
representing the county on general local government matters; drafting ordinances, 
resolutions and contracts; coordination of real estate acquisition and disposal; serving as 
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the attorney to the Board of Adjustment and the Escambia County Canvassing Board; 
responding to questions from staff and County Commissioners regarding local 
government issues; and other projects as assigned by the County Attorney.    
 
Assistant General Counsel, Florida League of Cities.  Responsibilities included 
legislative lobbying; serving as a liaison to the Governor's Property Rights Study 
Commission II; general legal research concerning municipal issues; preparing appellate 
briefs; preparing the Florida Municipal Attorneys Newsletter; assisting in purchase of 
headquarters building; serving as staff to the Juvenile Justice/Criminal Policy 
Committee; responding to correspondence and questions from member city officials; and 
other duties as assigned.  
 
Director Growth Management, Escambia County, Florida. Responsibilities included 
directing and managing the Escambia County Department of Growth Management, 
which at the time consisted of the Divisions of Development Services (development order 
approval), Long-Range Planning (county-wide growth management planning) and 
Technical Services (management functions); presentations to the Board of County 
Commissioners and other public groups; and other duties as assigned by the County 
Administrator. 
 
Of Counsel, Weiss, Serota, Helfman, Pastoriza, Cole, & Boniske, P.L. Responsibilities 
included providing legal services to various municipalities regarding land use and local 
government matters; representing quasi-judicial boards; drafting ordinances and 
resolutions; researching municipal codes, and other duties as assigned. 
 
Staff Attorney, Second District Court of Appeal.  Responsibilities included preparing 
legal memoranda; reviewing appellate briefs and pleadings; presenting oral argument 
waived cases to panels of three appellate judges; and assisting in drafting & proofing 
appellate opinions for the Honorable Judge John Scheb (deceased.). 
 
Trial Court Law Clerk, 10th Judicial Circuit.  Responsibilities included reviewing civil 
complaints and pleadings; preparing legal memoranda and providing assistance to 
several circuit civil judges on complex litigation; and other duties as assigned. 
 
Private Sector Representation: 
 
General Counsel, Maruti Fleet Management, Inc. Responsibilities included management 
of pending insurance claims with adjusters, mediation and settlement of pending 
litigation, contract review, personnel issues, business development; other duties as 
required. 
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Risk Manager, Florida Lawyers Mutual Insurance Company. Responsibilities included 
developing and delivering a risk management service to insured attorneys to avoid 
potential legal malpractice claims; presentation of continuing legal education seminars to 
attorneys; drafting a risk management newsletter and digital risk alerts; other duties as 
required.  
 
Associate, Freeman, Haber, Rojas & Stanham, LLP.  Responsibilities included closing real 
estate transactions involving primarily foreign clients; drafting corporate documents, 
agreements and real estate documents; review of title and land use issues; review of 
commercial leases; supervision of paralegals; legal research; and other duties as assigned. 
 
Underwriting Counsel, Attorneys Title Insurance Fund, Inc. Responsibilities included 
identifying and resolving title defects; teaching attorneys and paralegals real estate 
closing procedures using ATIDS and DoubleTime software program; publication of legal 
articles for THE FUND CONCEPT; speaking and participating as a panelist at the Fund’s 
Annual Assembly and Affiliate Assembly; and other duties as assigned.    
 
Title Attorney, Lawyers Title Insurance Corporation.  Responsibilities included 
coordinating and closing commercial real estate transactions; reviewing and preparing 
real estate documents in conjunction with the issuance of title insurance; responding to 
underwriting questions; and other duties as assigned. 
 
PROFESSIONAL, COMMUNITY AFFILIATIONS, PUBLICATIONS & ACTIVITIES: 
 
CURRENT: Appointed to serve as a Florida Land Use & Environmental Dispute 
Resolution Special Magistrate for Lake County, Florida, appointed member of the City of 
Clermont Community Redevelopment Association; appointed member of the 
18th Judicial Circuit Unauthorized Practice of Law Committee “B”; member of the South 
Lake Chamber of Commerce Economic and Policy Committee, member of the Lake 
County Wellness Way Leadership Committee. FORMER: graduate of the City of Oviedo 
Citizens Police Academy, member of the Executive Council of the City, County and Local 
Government Section of The Florida Bar; member of the LOMAS Advisory Board; The 
Florida Bar Convention Committee; former member of The Florida Bar Senior 
Committee, The Florida Bar Diversity Committee and other bar committees; Certified 
Circuit Court Mediator (24865R); participant in the Hillsborough County Guardian Ad 
Litem Program; co-chair of the International Energy Conference, Rio de Janiero, Brazil, 
member of Leadership Miami; member of the Northwest Florida Water Management 
District Board and chair of the Board’s Lands Committee and Secretary to the Board; 
member of the American Planning Association; chair of the Organizing Committee for 
the Quietwater Thunder Formula One/Two Power Boat Grand Prix Race, Pensacola 
Sports Association (1999); graduate Leadership Pensacola; adjunct professor, University 
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of West Florida, Legal Administration Program; member, Junior League of Pensacola; 
sustainer in Miami Junior League; graduate, City of Pensacola Citizens Police Academy; 
graduate, Escambia County Sheriff’s Citizens Law Enforcement Academy; member of 
Five Flags Rotary International; member of Panhandle Tiger Bay Club; commissioner, 
City of Pensacola Planning Board; member Escambia and Santa Rosa County Bar 
Association; member of Pensacola Runners Association, race director, 1997 Downtown 
Christmas 5K Run & inaugural 1998 PRA Downtown Christmas Parade Dash; co-author 
of  "Private Property Rights:  Regulating the Regulators" published in The Florida Bar 
Journal, January 1996; Tallahassee Women Lawyers Board Member (1993-1995); 
PERSONAL: single; raised in Tampa, Florida; runner/triathlete, member of 50 States 
Marathon Club, finisher of the Great Floridian Triathlon (Clermont, Florida).    
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LONNIE N. GROOT 
Of Counsel, Vose Law Firm, LLP 
324 West Morse Blvd. 
Winter Park, Florida 32789  
Telephone: (407) 645-3735  
Facsimile: (407) 628-5670 
Email: lgroot@voselaw.com 
 
 
EDUCATION AND CERTIFICATION  
 
Florida State University College of Law, Juris Doctor degree, 1976 
Florida State University, Bachelor of Science degree, (Criminology Major/Government 
Minor) 1973 
 
Board Certified by The Florida Bar in the area of City, County, and Local Government 
Law 
 
Completed Special Master’s Training with the Florida Conflict Resolution Consortium. 
Completed Circuit Mediator Training  
 
Attended numerous continuing legal education courses on local government law, growth 
management law, land use law, administrative and environmental law and numerous 
other subjects   
 
Graduate of Judge Advocate General’s School, Charlottesville, Virginia, and also 
attended numerous other short courses at the school; numerous advanced courses at 
Judge Advocate General’s School; numerous courses U.S. Army Infantry Officers Basic 
Course. 
 
PROFESSIONAL EXPERIENCE  
 
October, 2008 - Present: 
 
Emphasis in municipal law, governmental and land use law.  Serve as primary legal 
counsel to the cities of Sanford, Oviedo, Daytona Beach Shores, Lake Helen, and Mount 
Dora. Appointed to serve as special magistrate for Seminole County. Served as one of the 
three attorneys serving on the legal expert review panel for the Brevard County, Florida 
Charter review issues (second appointment to this position).  Also, represent, from time-
to-time, other municipal governments in various capacities. Additionally, engage in a 
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general practice focusing on real estate and development matters. Work involves day-to-
day relationships and interactions with paralegals and legal assistants. I am teaching 
business law classes as an adjunct professor at Embry Riddle Aeronautical University 
and Seminole State College. 
 
March, 2008 – September, 2008:    
 
Worked in Tallahassee, Florida, mostly on a diverse array of Gadsden County 
governmental matters. Worked on development issues and retained as expert witness in 
land use and planning matters.  
 
December 1, 2006 –February 29, 2008:  
 
City Attorney; City of Palm Coast, Florida.   Chief legal officer and Charter officer of the 
City  
 
July 1, 2001 - November 30, 2006:  
 
Emphasis in municipal law, governmental and land use law. Represented numerous 
municipalities and other governmental entities, such as the Seminole County Supervisor 
of Elections, Seminole Community College, the Orange/Seminole County Wastewater 
Transmission Authority, Seminole County, Sanford, Oviedo, Lake Mary, Casselberry, 
DeLand, Daytona Beach Shores, Orange City, Lake Helen, Lake County, Maitland, 
Edgewood, Palm Coast, Titusville, and Citrus County. Appointed Acting City Manager 
of Oviedo for a period of two months.   Served as Acting City Manager for Sanford on 
two occasions.   Served as one of the three attorneys serving on the legal expert review 
panel for the Brevard County Charter Review Commission.  
 
January, 2000 to June 30, 2001: 
 
Partner, Shutts & Bowen, LLP. Specializing in land use, governmental affairs, and real 
property matters. City Attorney for the City of Lake Helen. Represented the Florida 
Republican Party in litigation involving Seminole County and Martin County after the 
2000 Presidential Election.    
 
July, 1985 to December 1999: 
 
Deputy County Attorney/Assistant County Attorney, Seminole County, Florida. Served 
as General Counsel for the Seminole County Expressway Authority. In addition to 
representing the Board of County Commissioners of Seminole County, represented and 
advised, from time-to-time, the Clerk of Circuit Court, Supervisor of Elections, Seminole 
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County Tax Collector, Seminole County Property Appraiser, Seminole County Code 
Enforcement Board, Seminole County Canvassing Board, Metropolitan Transportation 
Agency and the City of Lake Mary. 
 
While with Seminole County, had major involvement in major land use/comprehensive 
planning cases, drafted major parts of the Seminole County Comprehensive Plan and 
implementing land development regulations, and was lead counsel to all of the County’s 
planning and land use departments and divisions. 

 
July, 1979 to July, 1985: 
 
Army Lawyer, Judge Advocate General’s Corps.  Served as Judge Advocate, U.S. Army 
Missile Command, Redstone Arsenal, Alabama; U.S. Army Command, Berlin, Germany; 
and the XVIII Airborne Corps at Fort Bragg, North Carolina.  Criminal Prosecutor and 
defense counsel, military magistrate, legal assistance attorney, claims and hospital 
advisor, and administrative law attorney. 
 
 
COMMUNITY INVOLVEMENT, PUBLIC SERVICE  
 
Appointed by Governor Crist to serve on the East Central Florida Regional Planning 
Council. Former member of the Board of Directors of Boys and Girls Club of 
Volusia/Flagler. Very active in Florida Law Related Education programs including 
membership on Board of Directors of Florida Law Related Education, Inc. Former 
member of Sanford Housing Authority, City of Deltona City Manager Selection 
Committee, numerous Volusia County School committees, three time County Council 
appointee to the Deltona Municipal Services District Advisory Board, County Council 
appointee to the Forever Volusia Natural Lands Acquisition Committee, and City of 
Deltona Charter Review Commission.  Volunteer Mediator, Seminole County Bar 
Association, Board of Advisors, Boston Avenue School for the Handicapped (DeLand, 
Florida), Board of Directors, Southwest Volusia County YMCA, and various other ad hoc 
activities. 
 
AWARDS 
 
President’s Volunteer Service Award (2010); National Association of Counties Award for 
Innovative Litigation Strategies in Eminent Domain Litigation (1997); George 
Washington Medals of Honor, 1983 and 1984 (Freedom’s Foundation of Valley Forge, 
Pennsylvania); Army Commendation Medal, 1985 (U.S. Army Missile Command); 
Meritorious Service Medal, 1982 (XVIII Airborne Corps); Army of Occupation Medal, 
1983 (Berlin); Army Service Ribbon, 1979 (JAG School); and various other certificates and 
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commendations for job performance and public service. 
 
PUBLICATIONS 
 
“Suspension and Recall of Municipal Officials,” 2002 Florida Municipal Attorneys 
Annual Seminar; column in Brechner Report; Article “Fights Between The Family; Watch 
Your Steps!” (regarding Chapter 164, Florida Statutes), County Attorney’s Newsletter 
(August, 1990); Article “Comprehensive Planning: “Local Zoning and the DRI Process, 
“11th Annual Local Government Law in Florida Seminar (The Florida Bar, 1988).  
Numerous newspaper articles on law and public policy subjects. Drafted Model 
Specification for Sexual Harassment Charge, U.S. Army “Trial Counsel Journal” (1983). 
 
PERSONAL 
 
Born September 6, 1950, Tampa, Florida   
Married with seven daughters 
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FEE PROPOSAL  

 
All Inclusive Retainer for City Attorney Legal Services Including All 
Legal Services, Litigation and Local Bond Counsel Work 
 
 The Vose Law Firm would provide all legal services for the Village of Indiantown 
including general legal services, attendance at meetings, litigation, local bond counsel 
work, labor and employment law, and representation of its enterprise funds, but not 
including insurance defense and general bond counsel work, for the monthly retainer of 
$12,000 per month, ($144,000 per year). 
  
 This arrangement would provide budgetary certainty and would result in the 
Village of Indiantown having unlimited access to and support from four highly skilled 
and experienced local government/land development and litigation attorneys.   
 
 The attorneys of the Vose Law Firm have realized over the years that an all-
inclusive retainer results in more frequent contact between the attorneys on one side, and 
the staff and elected officials on the other, which almost always results in less “false 
starts,” and unintentional legal errors.  The end result in having the City’s lawyers 
involved in projects and work from the very beginning, is that litigation is avoided, and 
legal work to “fix” a problem is kept to a minimum.  The attorneys of the Vose Law Firm 
wish to truly be a part of the Village of Indiantown and work diligently to keep the City 
out of trouble, and ensure the smooth running of the City without unnecessary litigation 
or problems.    
 

The attorneys of our firm also understand that a city that has a reputation of 
vigorously defending its interests will be the object of fewer lawsuits.  Therefore, our firm 
strives to maintain the delicate balance of providing legal advice that serves the best 
interests of the City while avoiding unnecessary litigation.  But if litigation becomes 
necessary, the Vose Law Firm vigorously provides a strong and effective offense or 
defense as needed.  It is our firm’s belief that our best interests are inexorably tied to the 
best interests of our clients.  If our clients benefit, so do we.   
  
 Out of pocket costs (such as court filing fees, and court reporter fees), would be 
billed at cost, with no mark-up or multiplier.  There would be no separately billed 
copying charges unless copies are made through a third party copying firm, and if 
needed, that would be cleared in advance with the appropriate City official.  There would 
be no charge for travel time, telephone, facsimile or word processing charges, and no 
charge for Westlaw, Lexis, or other legal research fees.  No “overhead factor” would be 
charged. 
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 The Request for Proposals for the Village Attorney position indicated that the 
work required as Village Attorney would approximate 50 billable hours per month.  From 
our experience, that is most likely accurate, assuming that there is no court or 
administrative litigation work required, and assuming that there are no major issues that 
necessarily involve a great deal of additional legal work.  This is an optimistic 
assumption, particularly for a newly created municipality.  From our experience, 
litigation cannot always be avoided, and sometimes litigation is needed to proactively 
protect the best interests of the municipality.  Those are the times when legal expenses 
can get out of hand if the municipality is paying for its legal services by the hour.  Our 
clients believe that paying a tiny bit more each month to ensure budgetary certainty and 
prevent the frightening experience of out of control legal costs is the wise choice. 
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REFERENCES  

 
City Attorney, City of Anna Maria  
City of Anna Maria 
10005 Gulf Drive 
Post Office Box 779 
Anna Maria, FL 34216-0779 
 
Reference:  Dan Murphy, Mayor 
   (P) 941-708-6130 ext. 124 
    
 
City Attorney, City of Cocoa Beach 
City of Cocoa Beach 
P.O. Box 322430 
Cocoa Beach, FL 32932-2430 
 
References:  Ben Malik, Mayor 
   (P) 321-794-6668 
 
   James McKnight, City Manager 
   (P) 321-868-3248 
 
 
Former City Attorney, City of Deltona 
City of Deltona 
2345 Providence Blvd. 
Deltona, FL 32725 
 
References:  Hiedi Herzberg, Vice-Mayor 
   (P) 386-299-2896 
 
   Jane Shang, City Manager 
   (P) 386-279-2401 
 
 
Special Counsel for the Town of Oakland for Land Development and Litigation  
Town of Oakland 
220 N. Tubb Street 
Oakland, FL 34760 
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References:  Dennis Foltz, Town Manager, Town of Oakland 
   (P) 407-656-1117 ext. 2103 
    
   Kimberly Gay, Town Clerk, Town of Oakland 
   (P) 407-656-1117 ext. 2104 
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Signed Certification of  
No Bar Discipline or Court Sanctions 

 
 Pursuant to the requirements of the Request for Proposals, this statement certifies 
that no Bar discipline has been sustained and no court sanctions have been levied against 
any attorney with Vose Law Firm LLP. 
  
 

    
  Wade C.  Vose, Managing Partner 
  Vose Law Firm, LLP 
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IN THE CIRCUIT COURT OF THE TWELFTH JUDICIAL CIRCUIT 
IN AND FOR MANATEE COUNTY, FLORIDA 

 
 
 

 
FLORIDA GULF COAST VACATION 
HOMES, LLC, d/b/a ANNA MARIA 
VACATIONS, a Florida limited liability  Case No.  2016 CA 000629 
company 
 
  Plaintiff,      
        
v.         
 
CITY OF ANNA MARIA, a municipality   
of the State of Florida, 
 
 Defendant. 
____________________________________/ 
 
 

MOTION FOR FINAL SUMMARY JUDGMENT 
WITH INCORPORATED MEMORANDUM OF LAW 
IN SUPPORT OF MOTION AND IN OPPOSITION TO  

PLAINTIFF’S MOTION FOR FINAL SUMMARY JUDGMENT  
 
 

 COMES NOW, the Defendant, CITY OF ANNA MARIA, a municipality of the State of 

Florida, and files this Motion for Final Summary Judgment with Incorporated Memorandum of 

Law in Support of Motion and In Opposition to Plaintiff’s Motion for Final Summary Judgment 

under Fla. R. Civ. P. 1.510(c), and states: 

1. Under Florida law, summary judgment is proper if there is no genuine issue of 

material fact and if the moving party is entitled to judgment as a matter of law.  See:  Volusia 

County v. Aberdeen at Ormond Beach, L.P., 760 So.2d 126, 130 (Fla. 2000).  Where the material 

facts are not in dispute, “it is the court’s duty to enter summary judgment.”  Castellano v. 

Raynor, 725 So.2d 1197, 1199 (Fla. 2d DCA 1999). 
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2. Plaintiff filed a voluntary dismissal as to Counts II and III of its Complaint, 

leaving only Count I for adjudication.   

3. Plaintiff also filed its Motion for Final Summary Judgment, and therein narrowed 

its Count I to a claim that “Sec. 108-53 of Article 3 of the City of Anna Maria’s (‘City’) 

Ordinance is null and void as it is in conflict with, and preempted by, Fla. Stat. § 509.032(7).”  

[The City of Anna Maria’s Vacation Rental Ordinance will be referred to herein as the “VRO”.]  

4. Florida Statutes, Section 509.032(7) provides: 

“(b) A local law, ordinance, or regulation may not prohibit vacation rentals or 
regulate the duration or frequency of rental of vacation rentals. This paragraph 
does not apply to any local law, ordinance, or regulation adopted on or before 
June 1, 2011. 
 
5. Plaintiff does not allege that the VRO regulates the duration or frequency of rental 

of vacation rentals, and in fact, the VRO does not do so.  Instead, the Plaintiff alleges that the 

occupancy limits on vacation rentals constitute a prohibition of vacation rentals. 

6. Plaintiff states in paragraph 6 of its motion that “[i]t is self-evident that the 

Ordinance forbids the vacation rentals with more than eight persons and, therefore, prevents, 

precludes and severely hinders vacation rentals.” [Emphasis supplied.]  Exactly what constitutes 

“the vacation rentals with more than eight persons” is perplexing.  Vacation rentals, by their very 

definition, are dwellings that are used for short term rental.  The ordinance that is being 

challenged specifically exempts from its application, rentals pursuant to rental agreements that 

were entered into before the enactment of the VRO.1   Therefore, the number of persons in a 

vacation rental that is regulated by the VRO is totally dependent upon the number of overnight 

                                                
1 Section 108-64 of the VRO provides in part:  “Notwithstanding any other provision of this 
ordinance, rental agreements with prospective Occupants for Vacations Rentals that were pre-
existing as of the  enactment of this Chapter 108, (November 19, 2015), (hereinafter “Pre-
existing Agreements”) are exempt from the provisions of this ordinance.”   
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guests the owner of the vacation rental allows in their vacation rental pursuant to a rental 

agreement entered into after the adoption of the VRO.  

7. There is no such thing as a vacation rental that necessarily must be rented to more 

than eight persons.  There are vacation rentals in Anna Maria that have in the past been rented to 

eight or more persons.  In fact, the ordinance anticipates those situations by grandfathering 

vacation rentals for a period of five years based upon allowing occupancy of two persons per 

bedroom for an unlimited number of bedrooms.   

8. If a vacation rental has historically rented to more than eight persons, it can still 

be rented as a vacation rental, perhaps with a lower occupancy than in the past, depending upon 

the number of bedrooms in the vacation rental, and whether a grandfather application was filed.  

The restriction to eight persons is a regulation, not a prohibition.  There is not even one vacation 

rental in Anna Maria that cannot continue to operate as a vacation rental after the effective date 

of the VRO due to the limitation on occupancy.   

9. Vacation Rental owners are not without a remedy in the event their investment 

based expectations are damaged by any aspect of the VRO, including the occupancy limitations.  

They can file Bert J. Harris actions to attempt to obtain concessions or compensation from the 

City of Anna Maria to compensate for those perceived damages.     

10. The only substantive material Plaintiff cites to this Honorable Court in support of 

its bald allegation that limiting occupancy to eight constitutes a prohibition of vacation rentals is 

the official statement of legislative intent of Laws of Florida 2014-71, Senate Bill 356, as 

reflected in the House of Representatives’ Final Bill Analysis, dated June 19, 2014, which states 

that the “Effect of the Bill” is as follows: 

“The bill permits local governments to create regulation that distinguishes 
vacation rentals from other residential property. In the past, local government 
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regulations have included noise, parking, registration, and signage 
requirements for vacation rentals. 
  
“The bill does not allow local governments to create regulations that would 
prohibit vacation rentals or restrict the duration or frequency of vacation 
rentals. These types of regulation remain preempted to the state.  
 
“The grandfather provision in existing law exempting any local law, 
ordinance, or regulation adopted on or before June 1, 2011, is maintained. 
Any local law, ordinance, or regulation passed before that date that prohibits 
or restricts vacation rentals based on the duration or frequency may continue 
to be enforced.” 
 

11. Plaintiff then asserts that “[s]imply put, the City’s prohibition of vacation rentals 

with more than eight persons is the type of regulation which expressly remains preempted to the 

state.”  But why?  The quoted language is not part of the statute itself, and it merely states that it 

is the intent of the statute that local governments are allowed to create regulations that 

distinguish vacation rentals from other residential property. It goes on to state that “[i]n the past, 

local government regulations have included noise, parking, registration, and signage 

requirements for vacation rentals.”  It in no way states that these are the only regulations that are 

allowed, but merely references some of the regulations that have been implemented in the past. 

12. In fact the statute itself only restricts local governments from imposing three types 

of restrictions on vacation rentals – outright prohibitions, regulations as to the duration of 

vacation rentals, and regulation of the frequency of rental of vacation rentals.  Had the legislature 

intended to prevent a local government from imposing regulations as to vacation rental 

occupancy, (a regulation that would certainly not be unexpected, or that is particularly creative), 

the legislature would have inserted that word in the statute.  But it did not.  The case at bar is 

clearly a case that is based upon statutory construction of Florida Statutes, Section 509.032(7). 

13. In Citizens Property Insurance Corp. v. Perdido Sun Condominium Assoc., Inc., 

164 So. 3d 663 (Fla. 2015), the Florida Supreme Court recently set forth the proper method for a 
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court to analyze a statute that lists certain categories, and one or more other categories are left 

out of the list.   The court in Citizens, at page 667 held: 

In applying principles of statutory construction, courts must “begin with the 
‘actual language used in the statute.’ ” Raymond James Fin. Servs., Inc. v. 
Phillips, 126 So.3d 186, 190 (Fla.2013) (quoting Borden v. E.–European Ins. Co., 
921 So.2d 587, 595 (Fla.2006)). A court, in construing a statute, is required to 
“give effect to legislative intent, which is the polestar that guides the court in 
statutory construction.” Id. (quoting Gomez v. Vill. of Pinecrest, 41 So.3d 180, 
185 (Fla.2010)). 
 

* * * 
The clearest expression of legislative intent is found in the listed exceptions to 
Citizens' immunity. See § 627.351(6)(s) 1., Fla. Stat. Although the Legislature 
codified Citizens' duty to handle claims in good faith, see § 627.351(6)(s) 2., Fla. 
Stat., the Legislature never listed statutory first-party bad faith claims as one 
of the exceptions to Citizens' immunity. To the contrary, the Legislature chose 
to immunize Citizens for “any action taken by [it] in the performance of [its] 
duties or responsibilities under ... subsection [627.351(6)(s) ],” which necessarily 
includes a breach of the duty of good faith. 
 
If the Legislature had intended to exempt first-party bad faith claims from 
Citizens' statutory immunity, listing this category within section 627.351(6)(s) 
1. would have been a simple and explicit way to indicate this. Certainly, the 
Legislature knew how to accomplish an exception to the immunity because it 
created a specific exception to the immunity for attorney's fees, as authorized 
by section 627.428, Florida Statutes. See § 627.351(6)(s) 1.e., Fla. Stat. 
 
As this Court has recognized, where the Legislature made one exception 
clearly, if it had “intended to establish other exceptions it would have done so 
clearly and unequivocally.” Dobbs v. Sea Isle Hotel, 56 So.2d 341, 342 
(Fla.1952). Accordingly, where the Legislature articulates clear exceptions to 

a statute, “no other exceptions may be implied.”  Garfinkel, 25 
So.3d at 65. As Garfinkel observed, “because the Legislature identified five 
exceptions to its grant of immunity, there is no reason to think that another 
grant would show up in a nearby but separate paragraph, unless specifically 
identified as such.” Id. The Legislature has not included statutory first-party 
bad faith claims among the limited exceptions to Citizens' immunity when it 
could have easily chosen to do so.” 
 

* * * 
However, legislative intent must be determined primarily from the language of the 
statute and not from this Court's view of the best policy. See, e.g., Rollins v. 

Pizzarelli, 761 So.2d 294, 299 (Fla.2000) (“An interpretation of a { "pageset": "S18
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statutory term cannot be based on this Court's own view of the best policy.”); 
State v. Ashley, 701 So.2d 338, 343 (Fla.1997) (“[T]he making of social policy is 
a matter within the purview of the legislature—not this Court.”).  [Emphasis 
supplied.]   
 
14. The Second District Court of Appeal also addressed this imperative of statutory 

construction in In Re: CN, 51 So.3d 1224 (Fla. 2nd DCA 2011) as follows: 

“This review of section 39.806 demonstrates that the statute establishes 
multiple grounds for the termination of parental rights based either on the 
parent's status as a recidivist or a sexual predator, or on the parent's 
commission of certain specifically designated crimes. So a proper 
interpretation of the statute cannot authorize its expansion to include all 
criminal conduct as a ground for the termination of parental rights. “When a 
statute enumerates the things upon which it is to operate, it should be 
construed as excluding from its operation things of the same class or 
category which it does not mention.” Mingo v. ARA Health Servs., Inc., 638 
So.2d 85, 86 (Fla. 2d DCA 1994) (citing James v. Dep't of Corrections, 424 
So.2d 826 (Fla. 1st DCA 1982)). It follows that a circuit court may not expand 
indefinitely the list of crimes for which the termination of parental rights is 
authorized in the statute by inserting a no-new-law-violation task into the case 
plan. To approve such a reading of section 39.806 would amount to judicial 
legislation that is contrary to the separation of powers that characterizes our 
system of government.” 
 

15. Similarly, in the case of United Automobile Insurance Co. v. Salgado, 22 So.3d 

594 (Fla. 3d DCA 2009), the court held:  

“It is, of course, a general principle of statutory construction that the 
mention of one thing implies the exclusion of another; expression unius est 
exclusion alterius. Hence, where a statute enumerates the things on which it 
is to operate, or forbids certain things, it is ordinarily to be construed as 
excluding from its operation all those not expressly mentioned.” Thayer v. 
State, 335 So.2d 815, 817 (Fla.1976); see also Young v. Progressive Se. Ins. Co., 
753 So.2d 80, 85 (Fla.2000) (“Under the principle of statutory construction, 
expression unius est exclusio alterius, the mention of one thing implies the 
exclusion of another.”). 
 
Following that principle, we must conclude that if the Legislature had 
intended to exclude no-fault insurance from Part II, Chapter 627, it would 
have included that type of insurance in the list enumerated in section 
627.401. See Vargas v. Enter. Leasing Co., 993 So.2d 614, 618 (Fla. 4th DCA 
2008) (“ ‘The starting point for [the] interpretation of a statute is always its 
language,’ so that ‘courts must presume that a legislature says in a statute 
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what it means and means in a statute what it says there.’  ” 
(quoting Garcia v. Vanguard Car Rental USA, Inc., 510 F.Supp.2d 821, 829–30 
(M.D.Fla.2007), aff'd, 540 F.3d at 1242 (11th Cir.2008))); Haskins v. City of Ft. 
Lauderdale, 898 So.2d 1120, 1123 (Fla. 4th DCA 2005) (“A basic canon of 
statutory interpretation requires us to ‘presume that [the] legislature says in 
a statute what it means and means in a statute what it says there.’ ” (quoting 
Connecticut Nat'l Bank v. Germain, 503 U.S. 249, 253–254, 112 S.Ct. 1146, 117 
L.Ed.2d 391 (1992))). 
 
As such, “[w]here, as here, the language of the statute is clear and 
unambiguous and conveys a clear and definite meaning, the statute should be 
given its plain and obvious meaning.” City of Miami v. Valdez, 847 So.2d 1005, 
1008 (Fla. 3d DCA 2003).  
 
16. Plaintiffs concede at paragraph 6 in their motion that local governments have the 

right to regulate by ordinance numerous issues regarding vacation rentals, including parking.  

While the regulation limiting overnight occupancy of a vacation rental to no more than eight 

persons (unless otherwise grandfathered) could in no way completely prohibit the renting of a 

vacation rental, a regulation relating to parking would certainly have that possibility.  If an 

ordinance regulating vacation rentals contained a requirement for a specific number or type of 

parking for each vacation rental, it is foreseeable that some vacation rentals could not operate 

under such regulation if they lacked room for such required parking. Therefore, even something 

as benign as parking regulations could result in a vacation rental not being able to operate.  Not 

so, with the occupancy requirements of Anna Maria’s VRO.  The most restrictive possible limit 

on occupancy under the Anna Maria VRO would be on a vacation rental with zero (0) bedrooms.  

In that case, the vacation rental could still be rented to two overnight guests at a time, since the 

regulation limits occupancy to 2 persons per bedroom, plus 2 persons, with a limit of 8 persons, 

unless otherwise grandfathered.  It is in the nature of regulations, that if the regulated entity does 

not comply with the regulations, they are in violation and cannot operate.  But there is no 

compulsion for a vacation rental owner to rent their vacation rental to more than the permissible 
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number of occupants, and therefore the restriction on the number of occupants certainly is not the 

equivalent of prohibiting vacation rentals. 

17. Plaintiff claims that Sec. 108-53 of Article 3 of the City of Anna Maria’s (‘City’) 

Ordinance (the section imposing the occupancy requirements) is null and void.  The claim as 

stated is couched as a “facial challenge” to the ordinance provision, rather than an “as applied 

challenge”.  Plaintiffs fail to state any particular facts as they relate to any particular vacation 

rental which would cause the section of the ordinance to be null and void as it is applied to that 

particular vacation rental, but rather attempt to get the entire section found to be null and void as 

to all vacation rentals.   

18. The difference between an “as applied challenge” and a “facial challenge” is 

described by the court in Cashatt v. State, 873 So.2d 430 (Fla. 1st DCA 2004) as follows: 

“A facial challenge to a statute is more difficult than an “as applied” 
challenge, because the challenger must establish that no set of 
circumstances exists under which the statute would be valid. Except in a 
First Amendment challenge, the fact that the act might operate 
unconstitutionally in some hypothetical circumstance is insufficient to 
render it unconstitutional on its face; such a challenge must fail unless no 
set of circumstances exists in which the statute can be constitutionally 
applied. A facial challenge considers only the text of the statute, not its 
application to a particular set of circumstances, and the challenger must 
demonstrate that the statute's provisions pose a present total and fatal 

conflict with applicable constitutional standards.  See People 
v. Hsu, 82 Cal.App.4th 976, 99 Cal.Rptr.2d 184, 189 (2000); People v. Foley, 
94 N.Y.2d 668, 709 N.Y.S.2d 467, 731 N.E.2d 123,128, cert. denied, 531 
U.S. 875, 121 S.Ct. 181, 148 L.Ed.2d 124 (2000); Hatch v. Superior Court, 80 
Cal.App.4th 170, 94 Cal.Rptr.2d 453, 470 (2000). [Emphasis supplied.] 
 

19. Plaintiff’s challenge to the VRO’s occupancy requirements is clearly couched in 

terms of a “facial challenge”.  There are no specifics as to any particular vacation rental that 

could cause it to be considered to be an “as applied” challenge.  Plaintiff has failed completely to 
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even allege, let alone, prove, that there is no set of circumstances under which the VRO’s 

occupancy limitation would be valid.    

20. Case law in Florida is clear that municipal ordinances that have been regularly 

enacted are presumed valid.  See: Kuvin v. City of Coral Gables, 62 So.3d 625, 632 (Fla. 3d 

DCA 2010) in which the court opined:  

“municipal zoning ordinances, which are legislative enactments, are 
presumed to be valid and constitutional. See Orange County v. Costco 
Wholesale Corp., 823 So.2d 732, 737 (Fla.2002) (specifying that ordinances 
reflecting legislative action are entitled to a presumption of validity); State 
v. Hanna, 901 So.2d 201, 204 (Fla. 5th DCA 2005) (holding that statutes and 
ordinances are presumed to be constitutional and all reasonable doubts 
must be resolved in favor of constitutionality). 
 
“Statutes and ordinances in Florida not only enjoy a presumption in favor of 
constitutionality, the Florida Supreme Court and this Court have 
repeatedly held that zoning restrictions must be upheld unless they bear 
no substantial relation to legitimate societal policies or it can be clearly 
shown that the regulations are a mere arbitrary exercise of the 
municipality's police power. See Dep't of Cmty. Affairs v. Moorman, 664 
So.2d 930, 933 (Fla.1995) (“[W]e have repeatedly held that zoning 
restrictions must be upheld unless they bear no substantial relationship to 
legitimate societal policies.”); Harrell's Candy Kitchen, Inc. v. Sarasota–
Manatee Airport Auth., 111 So.2d 439, 443 (Fla.1959) (holding that zoning 
regulations are presumptively valid, “and the burden is upon him who 
attacks such regulation to carry the extraordinary burden of both 
alleging and proving that it is unreasonable and bears no substantial 
relation to public health, safety, morals or general welfare”); City of Coral 
Gables v. Wood, 305 So.2d 261, 263 (Fla. 3d DCA 1974) (“A zoning 
ordinance will be upheld unless it is clearly shown that it has no 
foundation in reason and is a mere arbitrary exercise of power without 
reference to public health, morals, safety or welfare.”). 
 
“A zoning regulation also must be upheld if reasonable persons could 
differ as to its propriety. In other words, “[i]f the validity of the legislative 
classification for zoning purposes be fairly debatable, the legislative 
judgment must be allowed to control.” Vill. of Euclid, Ohio v. Ambler 
Realty Co., 272 U.S. 365, 388, 47 S.Ct. 114, 71 L.Ed. 303 (1926); Bd. of 
County Comm'rs of Brevard County v. Snyder, 627 So.2d 469, 472 (Fla.1993); 
City of Miami Beach v. Ocean & Inland Co., 147 Fla. 480, 3 So.2d 364 
(1941). 
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“The fairly debatable rule has its basis in the deference that the judicial power 

owes the legislative function under the 
separation of powers doctrine inherent in our form of government and 
expressly embodied in our state and federal constitutions.” Albright v. 
Hensley, 492 So.2d 852, 856 (Fla. 5th DCA 1986) (Cowart, J., dissenting). 
Thus, “[t]he fairly debatable standard of review is a highly deferential 
standard requiring approval of a planning action if reasonable persons 
could differ as to its propriety.” Martin County v. Yusem, 690 So.2d 1288, 
1295 (Fla.1997). 

 
21. As held by the Second District Court of Appeal in Manatee County v. 1187 Upper 

James of Florida, LLC, 104 So.3d 1118 (Fla. 2nd DCA 2013), 

“ ‘[o]ne attacking the validity of an ordinance has the burden of establishing 
its invalidity when such ordinance appears on its face to have been regularly 
enacted.’ City of Miami Beach v. Texas Co., 141 Fla. 616, 194 So. 368, 377 
(1940); see also Sandstrom v. City of Fort Lauderdale, 133 So.2d 755, 758 (Fla. 
2d DCA 1961); Miami–Dade Cnty. ex rel. Walthour v. Malibu Lodging Invs., 
LLC, 64 So.3d 716, 719 (Fla. 3d DCA 2011).” 
 
22. The Florida Supreme Court in License Acquisitions, LLC v. DeBary Real Estate, 

155 So.3d 1137 (Fla. 2014), explained the mandatory obligations of a court in construing a 

legislative act, (such as a validly adopted ordinance), when such act has been challenged as 

follows:   

“The Court is obligated to accord legislative acts a presumption of 
constitutionality and to construe challenged legislation to effect a 
constitutional outcome whenever reasonably possible. See, e.g., Scott, 107 
So.3d at 384; State v. Adkins, 96 So.3d 412, 416–17 (Fla.2012); Crist v. Fla. 
Ass'n of Criminal Def. Lawyers, Inc., 978 So.2d 134, 139 (Fla.2008); Bush v. 
Holmes, 919 So.2d 392, 405 (Fla.2006); Fla. Dep't of Revenue v. Howard, 
916 So.2d 640, 642 (Fla.2005). “[E]ven where the statute is reasonably 
susceptible of two interpretations, one of which would render it invalid 
and the other valid, we must adopt the constitutional construction.” State 
v. Lick, 390 So.2d 52, 53 (Fla.1980); see also Dep't of Ins. v. Se. Volusia 
Hosp. Dist., 438 So.2d 815, 820 (Fla.1983); Miami Dolphins, Ltd. v. Metro. 
Dade Cnty., 394 So.2d 981, 988 (Fla.1981) (“Given that an interpretation 
upholding the constitutionality of the act is available to this Court, it must 
adopt that construction.”); Corn v. State, 332 So.2d 4, 8 (Fla.1976) (holding 
that the Court has a duty “to adopt a reasonable interpretation of a 
statute which removes it farthest from constitutional infirmity”); 
Overstreet v. Blum, 227 So.2d 197, 199 (Fla.1969) (citing *1147 Redwing 
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Carriers, Inc. v. Mason, 177 So.2d 465, 467 (Fla.1965)). Thus, where terms 
in a statute are ambiguous and the statute “may reasonably be construed 
in more than one manner, this Court is obligated to adopt the 
construction that comports with the dictates of the Constitution.” Vildibill 
v. Johnson, 492 So.2d 1047, 1050 (Fla.1986). In that circumstance, we will 
adopt the construction that will effect a constitutional outcome so long as 
it is a fair construction of the statute consistent with legislative intent. See 
State v. Globe Commc'ns Corp., 648 So.2d 110, 113 (Fla.1994). 

 
23. It is clear under Florida law that there is a profound distinction between the term 

“prohibit” and “regulate,” whereas it appears that the Plaintiff believes that the terms “prohibit” 

and “regulate” are synonymous.  The Federal District Court for the Southern District of Florida 

opined in Florida Public Telecommunications Assn., Inc. v. City of Miami Beach, 2001 WL 

36406296 (S.D. Fla. 2001) [affd. in part, rev. in part on other grounds at 321 F. 3d 1046 (11th 

Cir. 2003)], as to the definition of “prohibit,” and referred to the definition contained in Black’s 

Law Dictionary, 6th Edition, as follows: 

“The essential word in the phrase “may prohibit or have the effect of prohibiting” is of 
course “prohibit.” Black's Law Dictionary defines “prohibit” as: “[t]o forbid by law; to 
prevent;—not synonymous with ‘regulate.’ “ Black's Law Dictionary 1212 (6th 
ed.1990). Thus, FPTA must first show that Miami Beach's ordinances effectively 
forbid or prevent payphone providers from operating in Miami Beach. Merely 
showing that Miami Beach regulates payphone providers is insufficient.” 
 
24. In addition, the Florida Supreme Court in World Fair Freaks and Attractions, Inc. 

v. Hodges, 267 So.2d 817, 819 (Fla. 1972) drew a distinction between regulate and prohibit 

stating that “[t]he power to regulate is not synonymous with the power to prohibit absolutely.”  

25. This view is consistent with the views of sister courts.  In Mullins v. Marathon 

Petroleum Co., LP, 2014 WL 467240 (E.D. Ky. 2014), the court addressed a claim by an 

employee of Marathon regarding a Kentucky statute (KRS § 237.106) which prohibits an 

employer from “prohibiting any person who is legally entitled to possess a firearm from 

possessing a firearm, part of a firearm, ammunition, or ammunition component in a vehicle on 

the property”.  The court held that: 
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“Pursuant to the unambiguous wording of the statute, a cause of action will 
only lie under KRS 237.106 if an employer ‘prohibits’ employees from 
keeping weapons in their vehicle. 
 
“Marathon’s Weapons Policy does not prohibit Kentucky employees from storing 
weapons in their vehicles.  The Kentucky Addendum to the policy states ‘for 
Kentucky sites only, employees or contractors who lawfully possess a weapon 
may store such a weapon in his or her own privately owned vehicle,’ 
provided certain administrative requirements are met, including the 
requirement that the employee complete and have on file a current Weapons 
Approval Form disclosing the weapon. 
 
“It cannot be disputed that Marathon does not “prohibit” employees from keeping 
weapons in their vehicle. * * *  As such, contrary to Plaintiffs’ allegations, this 
policy cannot be read to contravene KRS 237.106. 
 
“Plaintiffs contend that the statute ‘plainly does apply’ and gives (Mr. Mullins) 
the right to keep a weapon in (his) vehicle.  Plaintiffs misconstrue the statute by 
assuming that it applies to all forms of regulation, up to and including 
outright prohibition.  However, ‘prohibit’ is not synonymous with ‘regulate.’  
See e.g. Mitchell v. Univ. of Ky.,  366 S.W. 3d 895, 901 n.5 (Ky. 2012) 
(distinguishing universities’ right “to prohibit the carrying of concealed deadly 
weapons….”  If the Kentucky legislature had intended to limit an employer’s 
right to require the disclosure of weapons, they would have done so.  They 
did not.  KRS 237.106 does not regulate ‘approval’ or ‘disclosure’ 
requirements at all.  It only addresses prohibition.  Marathon’s policy does 
not fall within the purview of the statute.  Thus Mr. Mullins has not alleged 
facts that could demonstrate a violation of the statute.” 
 
26. Similarly, in the case at bar, the City of Anna Maria in no way prohibits vacation 

rentals that have historically been rented to more guests than is permitted under the occupancy 

regulations set forth in the VRO.  The limitations on occupancy are regulations that do not 

impinge in any way on the forbidden regulatory subjects of frequency or duration of rental; 

therefore, such regulations are not preempted to the state under Florida Statutes, Section 

509.032(7). 

 WHEREFORE, Defendant, City of Anna Maria, respectfully requests that this Honorable 

Court enter final summary judgment in the favor of the City of Anna Maria, and denying 
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Plaintiff’s Motion for Final Summary Judgment, and granting such other and further relief as this 

court deems just and proper.  

   
      Respectfully Submitted, 
 
     
      _/s/ Gretchen R.H. Vose_____ 
      GRETCHEN R.H. VOSE, ESQ. 

Florida Bar No. 169913 
WADE C. VOSE, ESQ. 
Florida Bar No. 685021 

      Vose Law Firm, LLP 
      324 W. Morse Blvd. 
      Winter Park, Florida 32789 
      Telephone (407) 645-3735 
      Facsimile (407) 628-5670 

Attorneys for Defendant, City of Anna Maria 
bvose@voselaw.com  
cdarcy@voselaw.com  
service@voselaw.com  

 
 

CERTIFICATE OF SERVICE 
  
 I HEREBY CERTIFY that on March 1, 2016 a true and correct copy of the foregoing 
Motion for Final Summary Judgment was filed electronically with the Florida Courts E-filing 
Portal, which will email a copy to all attorneys of record as specified in the service list below.  
        

SERVICE LIST 
 

Randolph L. Smith, Esq.    Aaron M. Thomas, Esq.  
Najmy Thompson, P.L.    Najmy Thompson, P.L. 
1401 8th Avenue West     1401 8th Avenue West 
Bradenton, FL 34205     Bradenton, FL 34205 
rsmith@najmythompson.com    athomas@najmythompson.com 
Counsel for Plaintiff     Counsel for Plaintiff     
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324 W. MORSE BOULEVARD  •  WINTER PARK, FLORIDA 32789 
TELEPHONE: (407) 645-3735  •  FACSIMILE: (407) 628-5670  •  TOLL FREE: (866) 789-VOSE   

INTERNATIONAL TEL. (LONDON, ENGLAND): +44 (0)20 3355 1473  •  INTERNET: WWW.VOSELAW.COM 

 

M E M O R A N D U M  
 
TO:  2016 Brevard County Charter Review Commission 
FROM: Wade C. Vose, Esq., General Counsel 
DATE: February 27, 2016 
SUBJECT: Analysis of Legality and Constitutionality of Section 2.9.3.1 of the Brevard 

County Charter, Providing for Limitations on Growth in Ad Valorem Tax 
Revenues 

 
Pursuant to the Commission’s request, this office has prepared an analysis of the legality and 
constitutionality of Section 2.9.3.1 of the Brevard County Charter, providing for limitations on 
growth in ad valorem tax revenues.  
 
History of Charter Tax Caps in Brevard County  
 
Prior to 2004, the Brevard County Charter included a provision at Section 5.4 that stated: 

“Brevard County shall not increase its ad valorem tax revenue for operating funds 
(exclusive of revenues from new construction and improvements) in any one year 
by more than three percent (3%) or the percentage change in the Consumer Price 
Index for the previous year, whichever is less, over the ad valorem revenues in the 
previous year, without approval of a majority of the electors of the County voting 
thereon at a general election or special election called for purposes of such 
approval.” 

An action was brought in Brevard County Circuit Court challenging the constitutionality of this 
provision.  A final judgment was entered in that case holding that this charter provision was 
inconsistent with Chapters 129 and 200, Florida Statutes, and therefore violative of Article VIII, 
section 1(g) of the Florida Constitution.   

The Fifth District Court of Appeal in Ellis v. Burk, 866 So.2d 1236 (Fla. 5th DCA 2004), rev. 
denied, 879 So.2d 621 (Fla. 2004), affirmed the circuit court decision, holding that the “trial 
court correctly concluded that section 5.4 of the Brevard County Charter is unconstitutional as 
being in conflict with Chapters 129 and 200, Florida Statutes, which set forth the statutory 
framework by which counties are to establish budgets and millage rates.”  Id. at 1237. 

In reaching this conclusion, the court in Ellis quoted and adopted the trial court’s finding that 
“The Second District Court of Appeal [in Charlotte County Board of County Commissioners v. 
Taylor, 650 So.2d 146 (Fla. 2d DCA 1995)] found that Chapters 129 and 200 set forth the 
exclusive statutory scheme for establishing the budget and the resulting millage rate.”  Ellis, 866 
So.2d at 1238. [Emphasis supplied.]  The Ellis court further quoted with approval the trial court’s 
interpretation that “the [Florida] Supreme Court [in Board of County Commissioners of Dade 
County v. Wilson, 386 So.2d 556 (Fla. 1980)] found that Chapter 200 set forth the exclusive 
manner by which to set countywide millage rates.” Ellis, 866 So.2d at 1238. [Emphasis 
supplied.] 
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Thereafter, in 2007, the Florida Legislature enacted a special act, Chapter 2007-310, Laws of 
Florida, that provided in pertinent part: 
 

“Section 1.   Brevard County may cap, through a provision in its charter, the 
annual growth in ad valorem tax revenues. Any such cap may not restrict the 
annual growth at a rate below the lesser of 3 percent or the percentage change in 
the Consumer Price Index as provided in section 193.155(1)(b), Florida Statutes. 
Any such cap specified in a county charter must allow for the cap to be overcome 
by a finding of necessity due to emergency or critical need by a super majority 
vote of the county commission. In applying the increase or growth cap, the county 
shall compute a millage rate that, exclusive of new construction, additions to 
structures, deletions, increases in the value of improvements that have undergone 
a substantial rehabilitation which increased the assessed value of such 
improvements by at least 100 percent, and property added due to geographic 
boundary changes, will provide the same ad valorem tax revenue for each taxing 
authority as was levied during the prior year. It is the rate that shall be subject to 
any cap in growth or increase in ad valorem revenues established by county 
charter. 

  
It is important to note that the special act did not itself impose a cap on ad valorem tax revenues 
or millage rates within Brevard County.  Rather, the special act purported to authorize Brevard 
County, through a provision in its county charter, to impose such a cap, and then set parameters 
on how that authority could be exercised.  As a result, the special act does not prohibit the repeal 
of any such charter tax cap, and it does not prohibit an amendment of the terms of such tax cap, 
so long as the provision continues to be consistent with the requirements of the special act. 
 
The special act was subsequently approved by a vote of the electors at referendum on January 
29, 2008, pursuant to a referendum requirement conditioning its effectiveness on passage as set 
forth in sections 2 and 3 of the special act. 
 
Thereafter, an amendment to the Brevard County Charter was prepared, proposed, and approved 
by a vote of the electors on November 4, 2008, creating Section 2.9.3.1 of the Brevard County 
Charter, which provides the following: 

 “2.9.3.1. Limitations on growth in ad valorem tax revenues.  

“(a)   Unless otherwise allowed by this subsection 2.9.3.1, the Board of County 
Commissioners shall not impose any ad valorem tax for county purposes at a 
millage rate which causes the budgeted revenue therefrom to the County to 
increase over the budgeted ad valorem revenue for the previous fiscal year by 
more than the lesser of: (1) three percent, or (2) the percentage change in the 
Consumer Price index from the preceding calendar year, as measured in 
accordance with Section 193.155(1)(b), Florida Statutes (as that Section exists in 
2008 or may thereafter be amended or transferred).  
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“(b)   Unless otherwise allowed by this subsection 2.9.3.1, the Board of County 
Commissioners shall not impose any ad valorem tax for municipal purposes 
within any municipal services taxing unit, or for district purposes of any district 
for which the Board has the power to fix or approve the millage rate, at a rate 
which, for such unit or district, causes the budgeted revenue of the unit or district 
from ad valorem taxes to increase over the budgeted ad valorem revenue for the 
previous fiscal year by more than the lesser of (1) three percent, or (2) the 
percentage change in the Consumer Price Index from the preceding calendar year, 
as measured in accordance with Section 193.155(1)(b), Florida Statutes (as that 
Section exists in 2008 or may thereafter be amended or transferred).  

“(c)   Notwithstanding paragraphs (a) and (b) of this subsection, the Board of 
County Commissioners may impose an ad valorem tax for county, municipal or 
district purposes at a rate which exceeds the limitations in paragraphs (a) and (b), 
if a supermajority of the Board concurs in a finding that such an excess is 
necessary because of emergency or critical need. The finding shall set forth the 
ultimate facts upon which it is based, and shall be valid for a single budget year.  

“(d)   In calculating the allowable increase in ad valorem revenues over the ad 
valorem revenues budgeted for the previous year under paragraphs (a) and (b) of 
this subsection, the Board of County Commissioners shall exclude from the 
anticipated revenues all revenue changes from the following kinds of property not 
appearing on the previous year's roll: (1) new construction; (2) additions to or 
demolitions in whole or in part of existing construction; (3) changes in the value 
of improvements that have undergone renovation to an extent of not less than 
100% increase in assessed value (as measured from the last year of assessment 
prior to commencement of renovation); and (4) in the case of municipal service 
taxing units or districts, any properties added since the previous year's roll by 
reason of boundary changes.  

“(e)   Nothing in this subsection shall authorize imposition of a millage rate which 
exceeds the rate prohibited by the constitution or general laws of Florida, or 
prohibit imposition of a millage rate which is required by the constitution or 
general laws of Florida or by any final order of a court of competent jurisdiction. 
Nothing in this subsection shall apply to any millage necessary to the payment of 
general obligation bonds in accordance with all bond covenants, or to any other 
millage approved by referendum of the electors, whether before or after the 
effective date of this subsection.”  

The tax cap and procedures set forth in Section 2.9.3.1 are plainly inconsistent with general law 
as provided in Chapters 129 and 200, Florida Statutes.  Most obviously, Chapter 200, Fla. Stat., 
does not contain limitations on millage rates such that revenue increases are limited to the lesser 
of 3% or CPI.  More subtly, however, the tax cap specified in Section 2.9.3.1 applies 
independently to each individual millage levied by the county, each individual millage levied by 
a county municipal services taxing unit, and each individual millage levied by a county 
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dependent special district.1  In stark contrast, Section 200.065(5)(b), Fla. Stat., allows counties 
the flexibility to raise any individual millage rate above the statutory maximum millage rate 
(basically, the roll back rate adjusted for change in per capita personal income) so long as a 
decrease in one or more other levies causes the total county aggregate levy to not exceed a 
maximum aggregate levy.  

In light of Section 2.9.3.1’s patent inconsistency with general law, any analysis of the legality of 
Section 2.9.3.1 must include an analysis of and be contingent upon the validity (in particular, the 
constitutionality and legality) of the special act itself. 

Constitutionality of Chapter 2007-310, Laws of Florida 

Generally, when a valid special law and a general law conflict, the special law prevails.  Rowe v. 
Pinellas Sports Auth., 461 So. 2d 72, 77 (Fla. 1984).  However, that general proposition would 
not hold true if the special law were not itself valid, i.e., constitutionally permissible. 
 
The Florida Constitution contains a section entitled “Prohibited Special Laws”, at Article III, 
Section 11, which provides in part:  

 (a) There shall be no special law or general law of local application pertaining 
to: 

(2) assessment or collection of taxes for state or county purposes, 
including extension of time therefor, relief of tax officers from due 
performance of their duties, and relief of their sureties from liability” 

 
Accordingly, an analysis of the special act is necessary to determine whether it is a “prohibited 
special law” under Article III, Section 11(a)(2) of the Florida Constitution. 
 

                                                             
1 It may not be immediately apparent from a review of the special act that this cap on each individual millage is 
authorized or contemplated by the terms of the special act.  Indeed, most of the language of section 1 of the special 
act refers to the nouns “cap” and “rate” in the singular.  However, the individual millage caps appear consistent with 
the computation methodology provided in the fourth sentence of section 1, stating “In applying the increase or 
growth cap, the county shall compute a millage rate that... will provide the same ad valorem tax revenue for each 
taxing authority as was levied during the prior year.”  While “the county” and “a millage rate” are both referred to 
here in the singular, reference to “for each taxing authority” appears to indicate, if obliquely, a contemplation of a 
separate cap for the county general fund, each MSTU, and each dependent special district.  While it may seem that 
there is only one “taxing authority” involved (the county), pursuant to Rule 12D-17.002, F.A.C., the term “taxing 
authority” “includes, but is not limited to, any county, municipality, authority, special district… or other public body 
of the state, [or] municipal service taxing or benefit unit (MSTU or MSBU)….” Notably, it appears that if any one 
taxing authority levied two or more millages subject to Section 2.9.3.1, an inconsistency would arise between the 
special act and the charter provision, as the special act appears to apply a limit on a per-taxing-authority basis, while 
the charter provision applies a limit on a per-millage basis.  It appears this clash would have arisen had Section 
2.9.3.1(e) not exempted “any millage necessary to the payment of general obligation bonds in accordance with all 
bond covenants, or to any other millage approved by referendum of the electors” (roughly, the categories of county 
millage other than general county millage under Section 200.001(1), Fla. Stat.). 
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There is support for a broad reading of the term “assessment” as used in the phrase 
“assessment… of taxes”.2 As set forth in Jackson Lumber Co. v. McCrimmon, 164 F. 759, 763-
764 (N.D. Fla. 1908): 
 

The word “assessment,” as used in tax statutes, does not mean merely the 
valuation of the property for taxation. It includes the whole statutory mode of 
imposing the tax. It embraces all the proceedings for raising money by the 
exercise of the power of taxation from the inception to the conclusion of the 
proceedings. 

 
Only a small set of appellate cases have endeavored to interpret Article III, Section 11(a)(2) and 
its identical antecedent, Article III, Section 20, of the Florida Constitution of 1885.  Taken 
together, these cases hold that the prohibition on a special law pertaining to the assessment of 
taxes for county purposes is interpreted to prohibit any local enactment that effects the manner or 
method of assessing taxes, that interferes with the uniformity of the assessment and collection 
process, or that bears upon the mechanics of tax assessment and collection, but does not prohibit 
special acts that empower a local government to levy or impose a tax.  Wilson v. Hillsborough 
County Aviation Authority, 138 So.2d 65 (Fla. 1962); Metropolitan Dade County v. Golden 
Nugget Group, 448 So.2d 515 (Fla. 3d DCA 1984); McMullen v. Pinellas County, 90 Fla. 398 
(Fla. 1925); Kroegel v. Whyte, 56 So. 498 (Fla. 1911). 
 
Ch. 2007-310, Laws of Florida, does not authorize or empower Brevard County to impose a tax.  
Rather, the special act purports to authorize the Brevard County Charter to modify central 
portions of the uniform assessment process, namely, the uniform processes provided by Chapters 
129 and 200, Florida Statutes, for establishing the budget and the resulting millage rate.  
Accordingly, at first glance it would appear that Chapter 2007-130, Laws of Florida, may be a 
prohibited special law. 
 
However, there is a forty year old appellate opinion that, without setting forth any legal 
reasoning whatsoever, held that a special act providing for a tax cap in Broward County, Ch. 74-
434, Laws of Florida, did not violate Article III, Section 11(a)(2), of the Florida Constitution.  
See Coe v. Broward County, 327 So.2d 69, (Fla. 4th DCA), affd., 341 So.2d 762 (Fla. 1976).  On 
appeal, the Florida Supreme Court, in a two sentence affirmance, cited Wilson v. Hillsborough 
County Aviation Authority, 138 So.2d 65 (Fla. 1962) as authority without discussion.  In the 
absence of any legal reasoning whatsoever for the Fourth DCA’s holding, Wilson must be 
examined in an attempt to determine whether Ch. 2007-310, Laws of Florida, would fall under 
the ambit of the holding in Coe. 
 
The court in Wilson opined that “[t]he provision of Section 20, Article III, Florida Constitution, 
proscribing local laws for ‘the assessment and collection of taxes' for county purposes was 
designed merely to provide uniformity in the assessment and collection process.”   
 
                                                             
2 See Metropolitan Dade County v. Golden Nugget Group, 448 So.2d 515 (Fla. 3d DCA 1984) (noting that Article 
III, Section 11(a)(2), Fla. Const., concerns “the assessment of taxes”, clarifying that “of taxes” modifies the word 
“assessment” as well as “collection”. 
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It merits noting that the tax cap in Coe was specifically imposed by the Florida Legislature in the 
special act itself, rather than purporting to grant to Broward County the authority to enact its own 
version of a tax cap.  Accordingly, the requirement for “uniformity”, apparently integral to the 
Florida Supreme Court’s interpretation of Article III, Section 11(a)(2) in Wilson, and presumably 
by extension in Coe, is maintained, in that only one body, the Florida Legislature, is vested with 
the authority to specify the assessment process. 
 
While this may seem like a low bar, it nonetheless fails to be satisfied by the Chapter 2007-310, 
Laws of Florida. Where the Florida Legislature merely purports to assign the option to impose a 
tax cap to Brevard County (exercisable and repealable in Brevard County’s own discretion, and 
in amounts subject to its control), this mandated “uniformity” would appear to be lost, as the 
Florida Legislature has not specified the assessment process in such an instance.  Accordingly, 
the option to elect to self-impose a tax cap set forth in Chapter 2007-310, Laws of Florida, 
appears distinguishable from the Coe case and the Broward County tax cap imposed directly by 
the Florida Legislature, and thus may yet be a prohibited special law in violation of Article III, 
Section 11(a)(2) of the Florida Constitution.  
 
Legal Interaction of Chapter 2007-310, Laws of Florida and Chapter 200, Florida Statutes 
 
As stated supra, it is generally the case that when a valid special law and a general law conflict, 
the special law prevails.  Rowe, 461 So. 2d at 77.  However, where a general act is intended as an 
overall restatement of the law on the same subject, this precedence does not necessarily maintain.  
See Floyd v. Bentley, 496 So.2d 862, (Fla. 2d DCA 1986), rev. denied, 504 So.2d 767 (Fla. 1987) 
(effectiveness of more specific act is retained unless general act is intended as overall 
restatement of the law on the same subject).  See also State v. Dunmann, 427 So. 2d 166, 168 
(Fla. 1983) (focusing such an analysis on the “manifest intent” of the general law). 
 
As recognized by the Fifth DCA in Ellis v. Burk, “Chapters 129 and 200 set forth the exclusive 
statutory scheme for establishing the budget and the resulting millage rate.”  866 So.2d at 1238.  
Moreover, in at least two places, Chapter 200, Fla. Stat., clearly manifests the specific intent of 
such general law to regulate the chapter’s interaction with special acts. 
 
First, Section 200.001(7), Fla. Stat. provides: 

 
“Millages shall be fixed only by ordinance or resolution of the governing body of 
the taxing authority in the manner specifically provided by general law or by 
special act.” 

 
This statutory provision explicitly requires that millages must be fixed only “in the manner 
specifically provided by general law or by special act”, and thus appears to require that the 
“manner” be “specifically provided” within the four corners of the general law or special act.  
However, the Brevard tax cap is not contained within the four corners of a special act, but rather 
is specified in Section 2.9.3.1 of the Brevard County Charter.  This section was enacted under the 
stated authority of a special act, which purported to provide Brevard County with an option to 
self-impose a tax cap (exercisable and repealable in Brevard County’s own discretion, and in 
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amounts subject to its control), but the actual terms of the millage cap were not “specifically 
provided” by the special act, but by the charter provision itself.  Notably, the magnitude of the 
tax cap was left in the discretion of Brevard County to set by charter amendment, subject only to 
a floor below which revenue increases could not be prohibited. 
 
This distinction is analogous to that recognized by the court in Pinellas County v. City of Key 
Largo, 964 So.2d 847, 854-55 (Fla. 2nd DCA 2007), which held that where Section 171.044(4), 
Fla. Stat. specified that an exclusive method of voluntary annexation may be provided for in a 
county charter, it was nonetheless legally impermissible for a Pinellas County Charter provision 
to purport to empower the Pinellas County Commission to enact an exclusive method of 
voluntary annexation by ordinance.  In that case, the exclusive method of annexation was not set 
forth within the four corners of the charter itself, but only purported to authorize an ordinance 
outside the charter enacting an exclusive method of voluntary annexation.  Stated differently, 
where a statute specifically indicates that a “manner” or “method” must be set forth within a 
particular type of legislative instrument, it is not legally permissible that such instrument purport 
to authorize yet another legislative instrument to specify such “manner” or “method”.  See id. 
 
Therefore, although Section 200.001(7), Fla. Stat. allows millages to be fixed “in the manner 
specifically provided… by special act”, it does not provide that they can be fixed “in the manner 
specifically provided” by a provision of a county charter.  
 
In addition, Section 200.065, Fla. Stat., (Method of fixing millage) provides at subsection 15: 
 

(15) The provisions of this section shall apply to all taxing authorities in this 
state which levy ad valorem taxes, and shall control over any special law which is 
inconsistent or in conflict with this section, except to the extent the special law 
expressly exempts a taxing authority from the provisions of this section. This 
subsection is a clarification of existing law, and in the absence of such express 
exemption, no past or future budget or levy of taxes shall be set aside upon the 
ground that the taxing authority failed to comply with any special law prescribing 
a schedule or procedure for such adoption which is inconsistent or in conflict with 
the provisions of this section. 

 
This provision manifests the clear legislative intention that this section “shall control over any 
special law which is inconsistent or in conflict with” it, notwithstanding the fact that it is a 
general law, and provides an exception only “to the extent the special law expressly exempts a 
taxing authority from the provisions of this section.” 
 
An examination of Ch. 2007-310, Laws of Florida, reveals that such special act does not appear 
to “expressly exempt” Brevard County or any taxing authority from the provisions of Section 
200.065, Fla. Stat.  There is no language within the special act that references the words 
“exempt” or “exemption” or any synonyms thereof.  Indeed, Brevard County continues to be 
required to comply with each requirement of Section 200.065, Fla. Stat.  However, it must also 
comply with the additional requirements of Section 2.9.3.1.  Conceivably, it could be asserted 
that the special act “impliedly” exempts Brevard County from Section 200.065, Fla. Stat., to the 
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extent that the requirements of the charter provision it purports to authorize are inconsistent as 
containing requirements in addition to those set forth in Section 200.065, Fla. Stat.  However, the 
Legislature’s use of the words “expressly exempts” appears to draw a clear distinction with any 
thought that such a hypothetical “implied exemption” would actually satisfy the requirement of 
“express exemption” set forth clearly and repeatedly in Section 200.065(15), Fla. Stat. 
 
Notably, the specific special act requirements of both Section 200.001(7) and 200.065(15), Fla. 
Stat., harmonize perfectly with the Florida Supreme Court’s holding as recognized by the Fifth 
DCA in Ellis that “Chapter 200 set[s] forth the exclusive manner by which to set countywide 
millage rates.” 866 So.2d at 1238 (citing Board of County Commissioners of Dade County, 386 
So.2d at 560).  In particular, these two provisions specify that millages will be set in a manner set 
forth in the chapter directly, or in a manner complying with the chapter’s particular requirements 
that any changes to the general process be “specifically provided” within such a special act, and 
requiring that any such special act “expressly exempt[]” a taxing authority from the provisions of 
Section 200.065, Fla. Stat.  As discussed above, Section 2.9.3.1 and Chapter 2007-310, Laws of 
Florida, fail to satisfy either of these requirements.   
 
In addition, these specific special act requirements also harmonize with the distinction drawn 
supra with respect to the Coe case and the uniformity protected by the prohibition on special 
laws pertaining to the “assessment or collection of taxes”, by lodging only with the Florida 
Legislature the authority to specify the assessment process, via processes “specifically provided” 
in general law or within the four corners of a special act, and requiring that any such special act 
“expressly exempt[]” a taxing authority from the provisions of Section 200.065, Fla. Stat.   

However, it must be noted that a court could yet decide that the most recent expression of 
legislative will should control, notwithstanding this manifest intent of legislative will set forth in 
the seemingly mandatory requirements for special acts modifying the assessment process set 
forth in Section 200.001(7) and Section 200.065(15), Fla. Stat.  See Palm Beach Cty. Canvassing 
Bd. v. Harris, 772 So. 2d 1273, 1287 (Fla. 2000) (“The more recently enacted provision may be 
viewed as the clearest and most recent expression of legislative intent.”).  Ch. 2007-310, Laws of 
Florida, was enacted in 2007, while both Section 200.001(7) and Section 200.065(15), Fla. Stat. 
predate its enactment.  Accordingly, it is not clear whether a court would find more convincing 
the recency of Ch. 2007-310, Laws of Florida, or the manifest intent of the Section 200.001(7) 
and Section 200.065(15), Fla. Stat. to regulate the effect of special acts on the manner of fixing 
millages, in ruling on which has precedence. 

Based on the above analysis, it appears that there is a persuasive argument that Section 2.9.3.1 of 
the Brevard County Charter is illegal because it violates Section 200.001(7), Fla. Stat., in that it 
provides for millages to be fixed in a manner other than “specifically provided” in either general 
law or by a special act, and because the special act purporting to authorize it, Chapter 2007-310, 
Laws of Florida, conflicts with the clear expression and manifest intent of legislative will (“The 
provisions of this section… shall control over any special law which is inconsistent or in conflict 
with this section”) set forth in  Section 200.065(15), Fla. Stat., because it does not “expressly 
exempt” Brevard County or any taxing authority from the provisions of Section 200.065, Fla. 
Stat.  However, a court may find that the more recent enactment of the special act nonetheless 
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overrides the manifest intent of Chapter 200, Fla. Stat. to regulate the effect of special acts on the 
manner of fixing millages.  
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M E M O R A N D U M  
 
TO:  2016 Pinellas County Charter Review Commission 
FROM: Wade C. Vose, Esq., General Counsel 
DATE: January 4, 2016 
SUBJECT: Preliminary Legal Analysis of Proposed Recall Provision Relating to County 

Commissioners and Constitutional Officers 
 
Pursuant to the Commission’s request, I have prepared a preliminary analysis of legal issues 
relating to amending the Pinellas County Charter to provide for the recall of county 
commissioners and constitutional officers.  
 
Recall of County Commissioners 
 
As noted in the chart titled “Comparison of Counties on Recall Vote” prepared by Meiller & 
Associates, 18 of Florida’s 20 charter counties specifically provide for the recall of county 
commissioners in their county charters.  Notwithstanding its prevalence among county charters 
and its absence from Pinellas’ charter, it is important to note that the members of the Pinellas 
County Commission are presently subject to recall pursuant to Florida law. 
 
Section 100.361(1), Fla. Stat. provides in its first sentence that “[a]ny member of the governing 
body of a municipality or charter county, hereinafter referred to in this section as “municipality,” 
may be removed from office by the electors of the municipality.”  The statute goes on to specify 
procedures for conducting a recall petition and election, together with related provisions.  
Subsections 11 and 12 of the statute go on to clarify the applicability of the statute to the 
governing bodies of all charter counties: 
 

(11) INTENT. – It is the intent of the Legislature that the recall procedures 
provided in this act shall be uniform statewide. Therefore, all municipal charter 
and special law provisions which are contrary to the provisions of this act are 
hereby repealed to the extent of this conflict. 
 
(12) PROVISIONS APPLICABLE. – The provisions of this act shall apply to 
cities and charter counties whether or not they have adopted recall provisions. 

 
Subsection 12 of the statute was amended by the Legislature in 1990 (Ch. 90-315, Laws of 
Florida), after the Florida Supreme Court found that the prior wording of the subsection rendered 
only those cities and charter counties that had specifically adopted a recall provision subject to 
the statute.  See In re Recall of Koretsky, 557 So.2d 24 (Fla. 1990). 
 
Accordingly, the addition of a recall provision to the Pinellas County Charter would not have an 
immediate effect on whether the members of the Pinellas County Commission are subject to 
recall.  However, in the event that the Legislature subsequently reverses course and once again 
makes the recall statute applicable only to those cities and charter counties that opt in, the 
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addition of a recall provision to the Pinellas County Charter would have the effect of subjecting 
the members of the Pinellas County Commission to recall in the wake of such a change. 
 
Recall of Constitutional Officers 
 
In contrast to the 18 charter counties that provide for the recall of their county commissioners, 
only eight county charters address the recall of county constitutional officers.  These counties fall 
into two general categories.  Four counties (Brevard, Duval, Miami-Dade, and Orange) subject 
their elected charter officers to recall.  That is, these county charters provide for the availability 
of recall as to those offices that have been abolished as constitutional offices and the duties 
transferred to offices created under the county charter, pursuant to Article VIII, Section 1(d) of 
the Florida Constitution.  The other four counties (Clay, Columbia, Polk, and Sarasota) directly 
subject their five county constitutional officers to recall without converting them to charter 
officers. 
 
Section 100.361, Fla. Stat. does not address the recall of county constitutional officers, but rather 
subjects only “member[s] of the governing body of a municipality or charter county” to removal 
by the electors. Section 100.361(1), Fla. Stat.  However, the Attorney General has found that the 
fact that an officer is omitted from this statute does not preclude the officer from being subject to 
recall via charter provision.  See Op. Att’y Gen. Fla. 82-82 (1982).  No other provision of the 
Florida Statutes or the Florida Constitution subjects county constitutional officers to recall.   
 
Accordingly, the first question presented is whether a county charter can subject county 
constitutional officers to recall, and under what conditions or prerequisites (e.g., conversion to 
charter officers).1  The second question is whether the Pinellas County constitutional officers can 
be subjected to recall via an amendment to the Pinellas County Charter proposed by the Pinellas 
County Charter Review Commission, in light of the unique protections provided to the 
constitutional officers in Sections 2.06, 4.03, and 6.04 of the Pinellas County Charter. 
 
Telli v. Broward County - County Charter’s “broad authority… regarding county officers” 
 
As to the first question, while there is no direct case law on point, recent appellate authority 
would suggest that a county charter can subject its county’s constitutional officers to recall, and 
that it is unnecessary to convert them to charter officers to do so.   
 
In Telli v. Broward County, 94 So.3d 504 (Fla. 2012), the Florida Supreme Court receded from 
its opinion rendered ten years earlier in Cook v. City of Jacksonville, 823 So.2d 86 (Fla. 2002), 
which had held that county charters could not impose term limits on county officers.  In so 
ruling, the Court in Telli discussed with approval substantial portions of Justice Anstead’s dissent 

                                                             
1 The fact that seven other charter counties have provisions in their charters purporting to subject 
their constitutional or charter officers to recall is not necessarily strong evidence that such 
provisions are legal.  At best, it may indicate that others have believed that such provisions are 
legal. Just as likely, it may simply be that sufficient cause to expend the funds and effort to 
challenge such a provision has not arisen. 
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in Cook, and even went so far as to state, “we now agree with Justice Anstead’s dissenting 
opinion, and recede from Cook….” Telli, 94 So.3d at 512. As stated in Justice Anstead’s dissent, 
a substantial portion of which was quoted in Telli: 
 

The autonomy of local governments is at the heart of these two sections of the 
Florida Constitution (referring to Art. VIII, Secs. 1(d) and 1(g), Fla. Const.), and 
the two sections vest broad authority in charter counties regarding charter 
governments and county officers. This broad language was obviously intended to 
allow charter counties wide latitude in enacting regulations governing the 
selection and duties of county officers. For example, article VIII, section 1(d), 
specifies that county officers may be elected or chosen in some other manner, and 
that any county office may even be abolished. By these provisions, it is apparent 
that the framers intended for charter counties to be self-governing in both 
providing for county officers and in providing for the manner in which county 
officials will be selected. Additionally, article VIII, section (1)(g), specifies that 
charter counties exercise their powers in a way that is “not inconsistent with 
general law.” The term limit provisions in the charters in these cases are not 
inconsistent with any provision of general law relating to elected county officers. 
Given this grant of broad authority and consistency with general law, I can find 
no legal justification for concluding that charter counties should not be allowed to 
ask their citizens to vote on eligibility requirements of local elected officials, 
including term limits, since they could abolish the offices completely or decide to 
select the officers in any manner of their choosing.  
 
Cook, 823 So.2d at 96 (Anstead, J. dissenting). 

 
Justice Anstead went on to refer to “charter counties… exercising their authority over county 
officers by imposing term limits.”  Id.  
 
While neither Telli nor Justice Anstead’s dissent in Cook explicitly refer to subjecting 
constitutional officers to recall, these authorities appear to suggest that subjecting county officers 
to recall via county charter would survive constitutional scrutiny, either as an exercise of the 
county charter’s power over the manner of selecting county officers, or a more general exercise 
of a county charter’s “broad authority… regarding county officers”.   
 
As to the relevance of the distinction between constitutional and charter officers in this context, 
the Telli Court, in receding from Cook, affirmatively stated that it should have affirmed Pinellas 
County v. Eight is Enough in Pinellas, 775 So.2d 317 (Fla. 2d DCA 2000). 94 So.3d at 512.  
Further, Justice Anstead’s dissent said that he would have affirmed the case.  Cook, 823 So.2d at 
96 (Anstead, J. dissenting).  Eight is Enough in Pinellas is discussed in further detail infra, but 
for present purposes it is noteworthy that the case found constitutional the imposition of term 
limits on county constitutional officers that had not been converted to charter officers.  This 
suggests that the “broad authority… regarding county officers” of county charters described by 
Justice Anstead and adopted by the Florida Supreme Court in Telli encompasses both 
constitutional county officers and charter officers. 
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Applicability of Charter Protections for Pinellas County Constitutional Officers 
 
As to the second question (whether the protections for the constitutional officers in the Pinellas 
Charter change the above result), the matter is substantially less clear.  Three separate sections of 
the Pinellas County Charter provide unique protections for the Pinellas County constitutional 
officers.  Section 2.06 of the Pinellas County Charter states in pertinent part: 
 

The county shall not have the power, under any circumstances, to abolish any 
municipality or in any manner to change the status, duties, or responsibilities of 
the county officers specified in section 1(d), art. VIII of the state constitution. 

 
Section 4.03 of the Pinellas County Charter states: 
 

This document [Charter] shall in no manner change the status, duties, or 
responsibilities of the [following] county officers of Pinellas County: The clerk of 
the circuit court, property appraiser, tax collector, sheriff, and supervisor of 
elections. 

 
Finally, Section 6.04 of the Pinellas County Charter states in pertinent part: 
 

Any other section of the Pinellas County Charter, chapter 80-590, Laws of 
Florida, notwithstanding, except for any proposed amendments affecting the 
status, duties, or responsibilities of the county officers referenced in §§ 2.06 and 
4.03 of this Charter, charter amendments proposed under § 6.01 (proposed by 
Pinellas County Commission), § 6.02 (proposed by citizens' initiative), or § 6.03 
(proposed by a Charter Review Commission) shall be placed directly on the ballot 
for approval or rejection by the voters and it shall not be a requirement that any 
such proposed amendments need to be referred to or approved by the Legislature 
prior to any such placement on the ballot. 

 
Taken together, these three provisions prohibit both Pinellas County and the Pinellas County 
Charter from “chang[ing] the status, duties, or responsibilities” of the Pinellas County 
constitutional officers, and imply that any amendment to the Pinellas Charter “affect[ing] the 
status, duties, or responsibilities” of the constitutional officers may only be placed on the ballot 
after referral to and approval by the Florida Legislature. 
 
Accordingly, the relevant question is whether subjecting the constitutional officers to recall via 
amendment to the Pinellas County Charter “change[s] the status, duties, or responsibilities” of 
those officers. 
 
Eight is Enough in Pinellas, supra, appears to be the only appellate case that has directly 
analyzed the application of the phrase “change the status, duties, or responsibilities” with respect 
to the Pinellas County constitutional officers. 
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As noted above, Eight is Enough in Pinellas was subsequently quashed by the Florida Supreme 
Court in Cook.  Ten years later, in Telli, the Florida Supreme Court receded from Cook, stating 
that “[t]he opinions of the First and Second (Eight is Enough in Pinellas) districts should have 
been affirmed.”  At least one trial court has found this statement to mean that the referenced 
cases are once again good law.  See City of Jacksonville v. Fuller, Circuit Court Case No. 10-
2012-CA-8211 (Final judgment entered August 10, 2012).  In any event, it is likely that trial and 
appellate courts having jurisdiction over Pinellas County will look to Eight is Enough in Pinellas 
in analyzing the phrase in question. 
 
In Eight is Enough in Pinellas, the Second DCA provided the following analysis regarding an 
amendment to the Pinellas County Charter imposing term limits on the constitutional officers: 
 

The County contends that the charter itself precludes the amendments at issue. 
Sections 2.06 and 4.03 of the charter state that neither the county nor the charter 
may change the “status, duties or responsibilities of the county officers specified 
in section 1(d), art. VIII of the state constitution.” Thus, the charter does prohibit 
certain amendments. Term limits, however, do not affect the status, duties or 
responsibilities of a county officer, only the total length of time in which the 
officer could maintain status or perform duties and responsibilities. 

 
775 So.2d at 319-20. 

 
The use of the phrase “the total length of time in which the officer could maintain status” appears 
to indicate that the court in Eight is Enough in Pinellas conceived of the term “status” as 
referring to an individual officer’s status as an office holder.  Use of the phrase also seems to 
indicate that in the court’s analysis, affecting the length of time a county officer can maintain his 
status as an office holder does not impermissibly “affect the status… of a county officer”. 
Extrapolating from this reasoning, this case could be read to support the proposition that 
subjecting the Pinellas County constitutional officers to recall only affects the length of time a 
county officer can maintain his status as an office holder (contingent upon a successful recall 
effort), and thus by distinction does not impermissibly “affect the status… of a county officer”.   
 
However, caution must be exercised in attempting to stretch the small bit of reasoning provided 
by the Second DCA in Eight is Enough in Pinellas.  In its briefs before the Florida Supreme 
Court, the Pinellas County Attorney’s Office argued that “status” did not refer to any individual 
person’s status as an office holder, but rather referred to “the status of Charter versus non-
Charter Officers” or “his or her status as a sovereign and autonomous Constitutional Officer.”  
The County further cited to an Attorney General’s Opinion that used the term “status” in this 
way, commenting on a contemplated Hillsborough County charter proposal wherein “the 
constitutional officers denominated in s. 1(d), Art. VIII, are not included as charter officers but 
retain their present status as constitutional officers….” Op. Att’y Gen. Fla. 81-7 (1981).   
 
Under this reading, any invasion into the independence and autonomy of the constitutional 
officers could be seen as “chang[ing]" or “affecting” the status of Pinellas County’s 
constitutional officers.  While apparently not adopted by the Second DCA in Eight is Enough in 
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Pinellas, the County’s prior arguments in this regard are by no means insubstantial.  As 
proposals relating to the Pinellas County constitutional officers range further afield from the four 
corners of Eight is Enough in Pinellas, there is a potential that a trial or appellate court will limit 
Eight is Enough in Pinellas to its facts and adopt a broader definition of “status”. 
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Vacation Rental Update 

 
By: Wade C. Vose, Esq. 

Managing Partner, Vose Law Firm LLP 
July 28, 20171 

 
A.  Recent History of Preemption of Short-Term Rental Regulation2  
 
2011 Vacation Rental Legislation – Preemption of Home Rule Authority 
 

Until June 1, 2011, local governments had virtually unfettered home rule 
authority to regulate short-term rentals. In 2011, the situation changed dramatically 
when the Florida Legislature preempted regulation of short-term rentals to the state. 
Ch. 2011-119, Laws of Florida, amended Sec. 509.242(1), Fla. Stat., to introduce the 
concept of a “vacation rental”, initially defining it as: 

 
any unit or group of units in a condominium, cooperative, or timeshare 
plan3 or any individually or collectively owned single-family, two-family, 
three-family or four-family house or dwelling unit that is also a transient 
public lodging establishment.  
 
This new definition incorporated a preexisting definition for “transient public 

lodging establishment,” defined in Sec. 509.013, Fla. Stat., as: 
 
any unit, group of units, dwelling, building, or group of buildings within 
a single complex of buildings which is rented to guests more than three 
times in a calendar year for periods of less than 30 days or 1 calendar 
month, whichever is less, or which is advertised or held out to the public 
as a place regularly rented to guests.” 

 
The heart of the 2011 preemption was the addition of Sec. 509.032(7)(b), Fla. Stat. 

(2011), which provided in pertinent part: 
 
A local law, ordinance or regulation may not restrict the use of vacation 
rentals, prohibit vacation rentals, or regulate vacation rentals based solely 
on their classification, use, or occupancy.  This paragraph does not apply 

                                                        
1 Special thanks to my law partner, Nancy Stuparich, for her assistance with these materials, and to 
Flagler County Attorney Al Hadeed, who is a wealth of information on vacation rental issues. 
2 The terms “short-term rental” and “vacation rental” are used interchangeably as the context requires.  
3 Chapter 2014-71, Laws of Florida, later amended this definition by removing reference to “timeshare 
plan” and appending the phrase “but is not a timeshare project.” 

Page 78
July 26, 2018                                                                                      Page 88

AGENDA ITEM ###STAMP_ITEMNUMBER#



FMAA Vacation Rental Update 
July 28, 2017 
Page 2 of 14 
 

 

to any local law, ordinance, or regulation adopted on or before June 1, 
2011.”  
 
The preemption came just as websites like AirBnB, HomeAway, and Vacation 

Rental By Owner (VRBO), were becoming popular and made it easier to advertise and 
rent these properties, and resulted in an exponential growth in the number of vacation 
rentals statewide.  Coastal communities were especially hard hit. Quaint beach 
bungalows were demolished by the scores, and 6 to 8 bedroom McMansions thrown up 
in their place.  Traffic, noise, and parking issues quickly began to overwhelm the 
resources of many communities, threatening local governments’ ability to deliver 
municipal services to its permanent residents.  Many smaller communities felt that the 
fundamental character of their cities was at risk.  What had been traditional single-
family residential neighborhoods in quiet coastal towns were swiftly transforming into 
weekend party venues, playing host to, for example, 26 frat boys in a single house 
partying all night, just next door to retirees. 
 

Local governments struggled for ways to manage these issues in the face of the 
2011 preemption.  One potential option was the “grandfathering” language of the last 
sentence of Sec. 509.032(7)(b), Fla. Stat. (2011), exempting from the preemption “any 
local law, ordinance, or regulation adopted on or before June 1, 2011.”  Some cities and 
counties had regulations of short-term rentals that predated the preemption.  However, 
many local governments took the conservative view that such regulations were 
“frozen” in their terms as of June 1, 2011, and could not be amended, lest both the 
amendment, and potentially the regulation as a whole, be the subject of a challenge.  As 
a result, just as vacation rentals were fundamentally changing in scale and character 
thanks to technological and business innovations, such jurisdictions were stuck with 
regulations that could not keep pace with modern reality. 

 
Some jurisdictions attempted to apply their preexisting zoning codes, which 

contained no explicit reference to short-term rentals, to prohibit vacation rentals in 
single-family residential areas as a commercial use.  Such an attempt proved 
unsuccessful for the City of Fort Lauderdale in 2012 in Dal Bianco v. City of Fort 
Lauderdale.4  There, the circuit court, on an appeal from a code enforcement board order, 
effectively found that in the absence of “an ordinance preventing a homeowner from 
conducting short-term leasing of a single-family home” or even a definition of what the 
city considered impermissible “short-term” leasing, the city could not apply its zoning 
code to prohibit vacation rentals. 

 
The Florida Attorney General reached a similar conclusion in an informal 

opinion to Flagler County Attorney Al Hadeed in 2013, in which the Attorney General 

                                                        
4 Dal Bianco v. City of Ft. Lauderdale (Fla. 15th Jud. Cir., May 9, 2012), Cert. denied No. 4D12-2028 (June 21, 
2012). Opinion available at http://www.voselaw.com/files/vr/dalbianco.pdf.  
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advised that “a local zoning ordinance for single-family homes adopted prior to June 1, 
2011 could not be interpreted to restrict the rental of such property.”5 
 
 Nonetheless, because codes of ordinances can vary widely among jurisdictions, a 
careful review of existing regulations should still be conducted when contemplating 
vacation rental regulations, on the off chance that a prohibition or regulation of such 
use can be found, even if not styled under the relatively recent term “vacation rental.” 
 
2014 Vacation Rental Legislation – Limited Return of Home Rule 
 

In response to concerns raised by local governments, the Florida Legislature by 
Ch. 2014-71, Laws of Florida, amended Sec. 509.032(7)(b), Fla. Stat. in 2014 to enhance a 
local government’s ability to regulate vacation rentals. Section 509.032(7)(b), Fla. Stat. 
(2014) now provided that: 

 
A local law, ordinance, or regulation may not prohibit vacation rentals or 
regulate the duration or frequency of rental of vacation rentals.6  
 
As a result, several local governments enacted ordinances that required the 

registration of vacation rentals, which assisted in the management of municipal 
resources, i.e. fire safety, police, traffic, parks, solid waste, etc., that are impacted when 
the use of a dwelling changes to a short-term rental, as well as other regulation not 
otherwise pre-empted by Section 509.032(7)(b).   
 
Example of Post-2014 Vacation Rental Regulation – City of Anna Maria  
 
 The City of Anna Maria is an idyllic barrier island community located at the 
northern tip of Anna Maria Island in the Gulf of Mexico, just to the south of Tampa Bay 
and to the west of Bradenton. The average number of full-time occupants per residential 
dwelling was 1.9 persons according to the 2010 census.  
 

The City historically had many seasonal occupants, usually “snowbirds,” who 
spent the winter months in Anna Maria and returned each year when the weather “up 
North” grew cold, and Central Florida residents who had houses in Anna Maria who 
used those houses for family vacations. The full-time residents of the City never felt the 
need to enact ordinances to regulate those part time residents because neither the 
snowbirds nor the family vacation homes caused any disruption in the day-to-day life 
of the full time residents.   

                                                        
5 AG Informal Opinion to Flagler County (October 23, 2013). Opinion available at 
http://www.voselaw.com/files/vr/flaglerinformalopinion.pdf.  
6 A summary of state regulation of vacation rentals and other public lodging establishments is included in 
a recent Bill Analysis and Fiscal Impact Statement prepared by the staff of the Florida Senate Committee 
on Rules.   https://www.flsenate.gov/Session/Bill/2017/188/Analyses/2017s00188.rc.PDF  
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However, when the 2011 Legislature enacted the ban on vacation rental 
regulation, everything changed in Anna Maria.  What had once been a sleepy beach 
town with historic bungalows and quiet streets, began to transform.  Huge numbers of 
bungalows were torn down and replaced with very large vacation homes.  Streets that 
formerly had little traffic, became clogged when two or three families (or a college 
soccer team) would vacation together in one vacation rental (bringing numerous cars 
along with the people), and a transient population of up to 22 people would occupy a 
space that had formerly been occupied by 2 people.  There was a great deal of money to 
be made in the vacation rental market, and developers and rental agents worked fast to 
transform the area.  

 
Finally, when the Florida Legislature granted local governments some powers to 

regulate vacation rentals in 2014, the City of Anna Maria realized they needed to do 
something.  In early 2015, my firm was hired as City Attorney and charged with the 
task of taking action to stem the tide of vacation rentals that were taking over the City.   
 

On April 9, 2015, the Anna Maria City Commission adopted Ordinance No. 15-
788, which implemented a number of regulations related to vacation rental properties.  
The ordinance was challenged in circuit court,7 and thereafter amended a number of 
times. The final version was adopted on November 19, 2015 as Ordinance 15-807.8   
 

Ordinance 15-807 contained a number of regulations regarding vacation rental 
properties, including a maximum occupancy restriction of two persons per bedroom 
plus two persons, or eight persons per parcel, whichever is less. In order to qualify for 
the “two persons per bedroom”, a bedroom had to be a minimum of 100 square feet.  A 
bedroom with no less than 70 square feet but less than 100 square feet, qualified for one 
person.  The Ordinance also contained registration and inspection requirements, rental 
agreement and posting requirements, duties of vacation rental owners and allowing 
agents. In addition, the ordinance included a “grandfathering” provision, which 
allowed an owner of a vacation rental to rent to more than 8 occupants (based upon 2 
persons per bedroom) for a period of only 5 years. At the end of the 5 year period, the 
maximum allowable occupancy is reduced to the lesser of 8 persons or 2 persons per 
bedroom plus 2 persons.  Also, rental agreements existing as of the date of the 
enactment of the ordinance were exempted from the requirements of the ordinance.  

 
Common Legal Issues Under the 2014 Vacation Rental Legislation 
 
 It is important to note at the outset that as of the date of this writing, there are no 
reported appellate opinions directly interpreting or applying the language of the 2014 
                                                        
7 Iafolla v. City of Anna Maria, 2015-CA-2419 (Fla. 12th Cir. Ct., filed May 22, 2015); Pine Avenue Restoration, 
LLC v. City of Anna Maria, 2015-CA-3558 (Fla. 12th Cir. Ct., filed July 28, 2015); AMI Breeze, LLC v. City of 
Anna Maria, 2015-CA-2121 (Fla. 12th Cir. Ct., filed May 5, 2015). 
8 A Microsoft Word version of Anna Maria’s Ordinance 15-807 is available at 
http://www.voselaw.com/files/vr/annamariaordinance15-807.docx.  
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version of the vacation rental statute.  Practitioners have had to rely on a few attorney 
general’s opinions, trial court orders passed around among local government attorneys, 
legislative staff analyses, and arguments from general principles of law to breathe life 
and meaning into the 2014 statutory amendment.  This section is intended to address 
some common legal issues that have been raised under the 2014 legislation, drawing 
primarily on the litigation experiences of the City of Anna Maria and Flagler County.   
 
Argument: Despite 2014 Legislation, Regulation of Vacation Rentals Still Entirely 
Preempted to State 
 
 A typical first line of attack upon post-2014 vacation rental ordinances is the 
proposition that notwithstanding the 2014 amendment of Sec. 509.032(7)(b), Fla. Stat., 
regulation of vacation rentals remains entirely preempted to the state.  The argument is 
premised on the language of Sec. 509.032(7)(a), Fla. Stat., which both before and after 
the 2011 preemption amendment, and after the 2014 amendment, substantially read in 
pertinent part: 
 

(a) The regulation of public lodging establishments… is preempted to 
the state. 

 
As noted above, a “vacation rental” is statutorily defined as a species of “public lodging 
establishment,” and so, the argument goes, all regulation of vacation rentals is 
preempted to the state.    
 
 This exact argument was raised by the plaintiffs in challenges to Flagler 
County’s9 and Anna Maria’s10 vacation rental ordinances.  In the Flagler County case’s 
“Order on Plaintiffs’ Motion for Preliminary Injunction”11 (required reading for any 
local government practitioner dealing with vacation rentals), the court engaged in 
extensive analysis of the statutory history of the section, and found no blanket 
preemption, stating: 
 

The Legislature is presumed to know the existing law when it enacts a 
statute. See, e.g., Williams v. Jones, 326 So.2d 425, 435 (Fla. 1976); Opperman 
v. Nationwide Mut. Fire Ins. Co., 515 So.2d 263, 266 (Fla. 5th DCA 1987). 
Despite the language of preemption in the pre-June 2011 version of section 
509.032(7), the Legislature saw fit to amend the statute to prohibit local 
governments from regulating or restricting vacation rentals. If the 
preemption language of the then-existing statute already prohibited local 
regulation, then it would have been unnecessary for the Legislature to add 
section 509.032(7)(b). The Court cannot conclude that the Legislature 

                                                        
9 30 Cinnamon Beach Way, LLC v. Flagler County, 2015-CA-167 (Fla. 7th Cir. Ct. June 1, 2015), aff’d, 183 So. 
3d 373 (Fla. 5th DCA 2016) (per curiam). 
10 Iafolla v. City of Anna Maria, 2015-CA-2419 (Fla. 12th Cir. Ct., filed May 22, 2015). 
11 A copy of the court’s order is available at http://www.voselaw.com/files/vr/flaglercountyorder.pdf.  
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amended the statute for nothing; it clearly meant for the amendment to 
accomplish something the original statute did not. Likewise, the 2014 
amendment to section 509.032(7)(b) was obviously undertaken with 
knowledge of what the statute then said. The Legislature removed the 
language prohibiting local governments from restricting the use of 
vacation rentals or regulating vacation rentals. It instead substituted a 
prohibition only against regulating the duration or frequency of rental of 
vacation rentals.  
 
Based on the foregoing, the Court cannot conclude that the State has by 
virtue of section 509.032(7)(a) completely preempted the field of 
regulating short-term vacation rentals, their inclusion in the definition of 
"transient public lodging establishments" notwithstanding. The 2014 
amendment of section 509.032(7)(b) allows local governments to regulate 
short-term vacation rentals, so long as they do not prohibit them, regulate 
the duration of rentals, or regulate the frequency of rental. Were the 
County to attempt overriding the State's regulatory efforts by imposing 
lesser standards on short-term vacation rentals, such an attempt would be 
preempted by the terms of section 509.032(7)(a). To read section 509.032(7) 
any differently would render the Legislature's actions in amending the 
statute in 2011 and 2014 meaningless surplusage. 

 
 Additional arguments on this point were raised in Anna Maria’s litigation.  As 
discussed at length in Larimore v. State, 2 So.3d 101, 106, 112-114 (Fla. 2008), it is a “basic 
rule of statutory construction... that the Legislature does not intend to enact useless 
provisions, and courts should avoid readings that would render part of a statute 
meaningless.”  The court in Larimore further noted that “the title of an act is properly 
considered in determining legislative intent.”  Notably, the title of Chapter 2014-71, 
Laws of Florida, Senate Bill 356, reads as follows:  

 
An act relating to the regulation of public lodging establishments and 
public food service establishments; amending s. 509.032, F.S.; revising the 
permitted scope of local laws, ordinances, and regulations regarding 
vacation rentals; providing an effective date. (emphasis supplied) 

 
In addition, when there are two conflicting sections of a statute, that section 

should ordinarily prevail that can be considered as the latest expression of the 
legislature. Hillsborough County Com’rs v. Jackson, 58 Fla. 210, 50 So. 423 (Fla. 1909); Lykes 
Bros. v. Bigby, 21 So.2d 37 (Fla. 1949). 
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Finally, it is notable that the Florida House of Representatives’ Final Bill 
Analysis12, dated June 19, 2014, lists the “Effect of the Bill” as follows: 
 

The bill permits local governments to create regulation that distinguishes 
vacation rentals from other residential property. In the past, local 
government regulations have included noise, parking, registration, and 
signage requirements for vacation rentals. 
  
The bill does not allow local governments to create regulations that would 
prohibit vacation rentals or restrict the duration or frequency of vacation 
rentals. These types of regulation remain preempted to the state. 

 
 While one can anticipate that this argument will continue to be raised based on a 
facile reading of Sec. 509.032(7)(a), Fla. Stat. (2014) until an appellate opinion addresses 
the matter definitively, the tools exist for the local government practitioner to soundly 
overcome it. 
 
Argument: Constitutional Violation – Impairment of Contracts 
 
 Bookings for vacation rentals can typically occur months in advance of a guest’s 
stay, and so what of the permissible applicability of a vacation rental ordinance that 
may impair a vacation rental owner’s ability to perform on the terms of that booking? 
The trial court in Flagler County’s vacation rental litigation accurately described the 
issue: 
 

"No... law impairing the obligation of contracts shall be passed." Art. I, 
§10, Fla. Const. As Plaintiffs point out, "An impairment... occurs when a 
contract is made worse or diminished in quantity, value, excellence or 
strength." See Motion for Temporary Injunction at 14 (quoting Lawnwood 
Medical Center, Inc. v. Seeger, 959 So. 2d 1222 (Fla. 1st DCA 2007). The risk 
of unconstitutionally impairing contract rights comes into play when a 
statute or ordinance is given retroactive effect to contracts already in 
place. See, e.g., Cenvill Investors. Inc. v. Condominium Owners Org. of Century 
Village East, Inc., 556 So. 2d 1197, 1200 (Fla. 4th DCA 1990). There exists a 
presumption that parties who enter into a contract do so in contemplation 
of existing law. Id. As a result, the issue of impairment of contract does not 
apply to rental agreements entered into after the effective date of the 
Ordinance. As to contracts in existence at the time a law is enacted, 
however, Florida law follows the principle that "virtually no degree of 
contract impairment is tolerable". Pomponio v. Claridge of Pompano 

                                                        
12https://www.myfloridahouse.gov/Sections/Documents/loaddoc.aspx?FileName=h0307z1.BPRS.DOC
X&DocumentType=Analysis&BillNumber=0307&Session=2014  
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Condominium, Inc., 378 So. 2d 774, 780 (Fla. 1979); Yamaha Parts 
Distributors. Inc. v. Ehrman, 316 So. 2d 557, 559 (Fla. 1975). 

 
In the Flagler County litigation, the court found that a vesting process set out in 

the ordinance, whereby a pre-existing vacation rental contract would become “vested” 
or grandfathered so long as the vacation rental owner submits an application for a 
short-term rental certificate and the contract successfully survives a “vesting hearing 
process,” was too burdensome on preexisting contracts, and granted a limited 
injunction against the enforcement of the ordinance against contracts that predated the 
ordinance. 
 
Argument: “Prohibit” versus “Regulate” 
 
 Section 509.032(7)(b), Fla. Stat. states in pertinent part, “A local law, ordinance, or 
regulation may not prohibit vacation rentals or regulate the duration or frequency of 
rental of vacation rentals.”  Accordingly, a typical line of attack of a party challenging a 
vacation rental ordinance is to attempt to characterize a challenged provision as a 
“prohibition.” 
 
 This was the essential approach employed by the plaintiff in Florida Gulf Coast 
Vacation Homes, LLC v. City of Anna Maria.13  In particular, the plaintiff argued that Anna 
Maria’s occupancy regulation of 2 persons per bedroom, plus 2, for a maximum of 8 
persons, prohibits “the vacation rentals with more than 8 persons” and thus was 
impermissible under Section 509.032(7)(b), Fla. Stat. (2014).  The plaintiff also asked the 
court to adopt and apply as a definition of “prohibit” a secondary definition listed in 
the 10th edition of Black’s Law Dictionary, “to prevent, preclude, or severely hinder,” 
with obvious heavy reliance on “severely hinder,” and inviting a slippery slope to 
equating “prohibit” and “regulate.” 
 
 Anna Maria maintained that while there were vacation rentals in the city that 
had, in the past, been rented to more than 8 persons, there is no such thing as a vacation 
rental that necessarily must be rented to more than 8 persons. Anna Maria further noted 
that under its ordinance formula, there was not even one vacation rental in the city that 
could not continue to operate as a vacation rental after the effective date of the city’s 
ordinance due to the limitation on occupancy. 
 
 As to the definitional question, Florida law recognizes a profound distinction 
between “prohibit” and “regulate.” See World Fair Freaks and Attractions, Inc. v. Hodges, 
267 So.2d 817, 819 (Fla. 1972) (“[t]he power to regulate is not synonymous with the 
power to prohibit absolutely.”)  See also Florida Public Telecommunications Assn., Inc. v. 

                                                        
13 Florida Gulf Coast Vacation Homes, LLC v. City of Anna Maria, 2016-CA-000629 (Fla. 12th 
Cir. Ct. April 8, 2016). 
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City of Miami Beach, 2001 WL 36406296 (S.D. Fla. 2001) [affd. in part, rev. in part on other 
grounds at 321 F. 3d 1046 (11th Cir. 2003)], which states in pertinent part: 
 

The essential word in the phrase “may prohibit or have the effect of 
prohibiting” is of course “prohibit.” Black's Law Dictionary defines 
“prohibit” as: “[t]o forbid by law; to prevent;—not synonymous with 
‘regulate.’ “ Black's Law Dictionary 1212 (6th ed.1990). Thus, FPTA must 
first show that Miami Beach's ordinances effectively forbid or prevent 
payphone providers from operating in Miami Beach. Merely showing 
that Miami Beach regulates payphone providers is insufficient. 

 
 The court in Florida Gulf Coast granted final summary judgment in favor of Anna 
Maria14, holding: 
 

The Ordinance does not prohibit vacation rentals that have historically 
been rented to more guests than is permitted under the occupancy 
regulations set forth in the Ordinance.  The limitation on occupancy is a 
regulation that does not impinge in any way on the regulatory subjects of 
frequency or duration of rental as outlined in Section 509.032(7).  
Therefore, the regulation of the Ordinance is not in conflict with and is not 
preempted by Section 509.032(7). 

 
“Prohibit” versus “Regulate” – Two Attorney General’s Opinions 
 
 The line between prohibiting vacation rentals and regulating them is not always 
as clear as in Florida Gulf Coast, as illustrated in the following two Attorney General’s 
Opinions. 
 

In AGO 2014-09, the Attorney General was asked the following two questions: 1) 
Does Section 509.032(7)(b), Florida Statutes permit the city to regulate the location of 
vacation rentals through zoning?  and 2)  Can a city prohibit vacation rentals, which fail 
to comply with the registration and licensing requirements in Section 509.241, Florida 
Statutes.?15 The Opinion concluded that a local government cannot use zoning to 
prohibit vacation rentals in a particular area where residential use is otherwise allowed.  
The Opinion also stated that “a local government cannot prohibit the operation of a 
vacation rental that does not have proper licensure by the state.” 
 

In AGO 2016-12, the Attorney General was asked “[d]oes section 509.032(7), 
Florida Statutes prohibit the city from: (A) Implementing distance separation 
requirements between vacation rentals; or (B) Limiting the percentage or number of 
vacation rentals on city streets or in city neighborhoods?16 The Opinion stated that “a 
                                                        
14 A copy of the court’s order is available at http://www.voselaw.com/files/vr/floridagulfcoast.pdf.  
15 http://www.myfloridalegal.com/ago.nsf/Opinions/5DFB7F27FB483C4685257D900050D65E  
16 http://www.myfloridalegal.com/ago.nsf/Opinions/3AF7050D48068C10852580440051386C  
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city may not impose spacing or proportional regulations that would have the effect of 
preventing eligible housing as defined in Section 509.242, Florida Statutes, from being 
used as a vacation rental.”   
 
2017 Legislative Session - Various Attempts at Further Statutory Revision, Both Pro- 
and Anti-Home Rule 
 
 The 2017 legislative session generally embodied the most frontal assault on home 
rule in decades, and the hot issue of vacation rentals was no exception.  Fueled by the 
well-funded vacation rental industry, a flurry of bills and amendments proposed 
revisions to the limited home rule permitted under the 2014 statute.  Primarily these 
focused on rolling back home rule, either with an outright repeal of the 2014 reforms, or 
a more subtle, but equally stifling, proposal that local governments be required to 
regulate all residential properties uniformly, whether vacation rentals or not.  Such 
superficially fair sounding language willfully ignores the differential impacts vacation 
rentals have in residential communities that drive local governments to regulate them. 
 
 In addition, the topic of allowing jurisdictions with pre-2011 grandfathered 
short-term rental regulations to revise and/or loosen some of those regulations was 
repeatedly raised.  As noted above, such jurisdictions have been hesitant to revise such 
ordinances for fear that the grandfathering would be found to have been lost, and many 
such jurisdictions lobbied for such a revision.  However, it is notable that such language 
repeatedly found its way into bill drafts also proposing a roll-back of home rule for 
post-2011 jurisdictions, presumably as a way to split the pre-2011 jurisdictions from 
solidarity in the lobbying efforts against the home rule roll-back.   
 
 In the end, all of the vacation rental bills proposed in the 2017 session died, one 
only on the second to last day of session.  The vacation rental industry has made clear 
that it will be back next year, seeking a roll-back of home rule on short-term rentals. 
 
B. Vacation Rental Regulation and the Bert J. Harris Jr., Private Property Rights 

Protection Act  
 

The Bert J. Harris Jr., Private Property Rights Protection Act, Sec. 70.001, Fla. 
Stat., (“Harris Act”) has become a popular tool for property owners subject to local 
government regulation of short-term rentals.  This section is not intended to be a 
comprehensive review of the Harris Act, but to touch on some practice points relevant 
to short-term rental regulations.  In effect, the Harris Act allows a property owner to 
seek relief “when a specific action of a government entity has inordinately burdened an 
existing use of real property or a vested right to a specific use of real property.”  

 
It is important to understand a few key terms in the Harris Act in order to 

effectively defend a Harris Act claim resulting from short-term rental regulations. For 
example, the Harris Act requires a property owner to establish an “existing use” or 
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“vested right” was “inordinately burdened” by the short-term rental regulation. The 
Harris Act as applied to a vacation rental ordinance claim would require a property 
owner to demonstrate either that (1) the property was in actual, present use as a short-
term rental; or (2) the use of the property as a short-term rental was reasonably 
foreseeable, non-speculative, suitable, compatible with adjacent properties, and also 
created a fair market value that was greater than the actual, present use. 
 

To support a property owner’s claim, a short-term rental regulation must create 
an “inordinate burden” as defined under the Harris Act.  In particular, the short-term 
rental regulation must have “directly restricted or limited the use of real property such 
that (1) the property owner is permanently unable to attain the reasonable, investment-
backed expectation for the existing use of the real property or a vested right to a specific 
use of the real property with respect to the real property as a whole; or (2) the property 
owner is left with existing or vested uses that are unreasonable such that the property 
owner bears permanently a disproportionate share of the burden imposed for the good 
of the public, which in fairness should be borne by the public at large.” Sec. 70.001(3)(e), 
Fla. Stat. 

 
The Harris Act requires a property owner claiming under the Act to “present a 

claim in writing” to the governmental entity “[n]ot less than 150 days prior to filing an 
action under this section…” Sec. 70.001(4)(a), Fla. Stat.  “The property owner must 
submit, along with the claim, a bona fide, valid appraisal that supports the claim and 
demonstrates the loss in fair market value to the real property.” Id.  

 
Once a valid claim is submitted, the ball is in the local government’s court to, 

during the 150 day notice period, “make a written settlement offer to effectuate”: 
 
1. An adjustment of land development or permit standards or other 

provisions controlling the development or use of land. 
2. Increases or modifications in the density, intensity, or use of areas 

of development. 
3. The transfer of developmental rights. 
4. Land swaps or exchanges. 
5. Mitigation, including payments in lieu of onsite mitigation. 
6. Location on the least sensitive portion of the property. 
7. Conditioning the amount of development or use permitted. 
8. A requirement that issues be addressed on a more comprehensive 

basis than a single proposed use or development. 
9. Issuance of the development order, a variance, special exception, or 

other extraordinary relief. 
10. Purchase of the real property, or an interest therein, by an 

appropriate governmental entity or payment of compensation. 
11. No changes to the action of the governmental entity. 
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This exhaustive list is restated here to drive home the fact that while relief under 
the Harris Act can include financial compensation, the Act contemplates, and 
specifically authorizes, a great deal of flexibility and creativity in formulating a solution 
that “prevent[s] the governmental regulatory effort from inordinately burdening the 
real property.”  This flexibility is loosely bounded by Sec. 70.001(4)(d)(1), Fla. Stat., 
which requires that: 

 
When a governmental entity enters into a settlement agreement under this 
section which would have the effect of a modification, variance, or a 
special exception to the application of a rule, regulation, or ordinance as it 
would otherwise apply to the subject real property, the relief granted shall 
protect the public interest served by the regulations at issue and be the 
appropriate relief necessary to prevent the governmental regulatory effort 
from inordinately burdening the real property. 
 
A local government’s settlement offer is very important in the context of 

subsequent litigation of a property owner’s Harris Act claim if a settlement is not 
reached.  It is taken into account by the court in determining whether the property 
remains inordinately burdened by the regulation, and by the jury in determining 
compensation for the reduction in fair market value of the property.  It also plays a 
crucial role in the award of attorneys fees, providing for an award to the property 
owner if the settlement offer “did not constitute a bona fide offer to the property owner 
which reasonably would have resolved the claim,” and for an award to the government 
if the government prevails and the property owner did not accept a bone fide settlement 
offer. 
  
Bert Harris Vacation Rental Example – Anna Maria 
 
 To date, 110 Harris Act claims have been filed with the City of Anna Maria 
relating to its vacation rental ordinance, all of which were premised upon Anna Maria’s 
limitation on vacation rental occupancy (2 person per bedroom, plus 2, for a maximum 
of 8). The aggregate claimed damages for all of these claims amounts to over $100 
million, a fact that the local press (and the Florida Legislature in its committee 
meetings) reveled in incessantly repeating. 
 

Presently 80 of these claims have been settled by the City, each with a variance to 
the occupancy limit, as determined on a case-by-case basis.17 To date, no compensation 
has been paid to any property owner as a result of a vacation rental Harris Act claim, 
nor is any presently anticipated.    
 

                                                        
17 An example of one of Anna Maria’s executed settlement agreements is available at 
http://www.voselaw.com/files/vr/annamariasettlementagreement.pdf.  
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Practical Tips – Vacation Rentals and Bert Harris Claims 
 
1. Warn your Commissioners and Manager, and keep them in the loop.  Be up 
front and frank with your commissioners and your city manager that the city will likely 
receive Harris Act claims when a vacation rental ordinance is passed, especially if it 
limits occupancy.  When aggregate claims start adding up to 10s or 100s of millions of 
dollars, elected officials can get nervous and will feel the need to respond to their 
constituents.  Have a plan for how to negotiate and resolve your Harris Act claims 
without payment of compensation. 
 
2. Send the notice.  Sec. 70.001(11), Fla. Stat. provides for a one-year statute of 
limitations from the time “a law or regulation is first applied by the governmental 
entity to the property at issue.”  The default is that the one year starts “when there is a 
formal denial of a written request for development or variance,” which means the risk 
could linger for years.  However, Sec. 70.001(11)(a)(1), Fla. Stat. allows a jurisdiction to 
start the one year ticking immediately by mailing an appropriate notice to an affected 
property owner.  Sending the notice may prompt a slew of Harris Act claims at the 
outset, but will allow for quick closure on the issue after the year elapses.  Anna Maria 
sent the notice to each and every property owner in the City. 
 
3. Verify that the Harris Act claim is timely and complete.  In particular, review 
the sufficiency of the appraisal attached to the Harris Act claim and determine if it 
contains an evaluation of the loss of the property owner’s investment backed 
expectations.  The appraisal must be attached to the claim.  The appraisal must also be 
timely and demonstrate the value before the regulation was enacted, and the value after 
the regulation was imposed, with the difference being the claim amount.  This is 
necessary to establish the existence of an “inordinate burden.”  See Turkali v. City of 
Safety Harbor, 93 So. 3d 493 (Fla. 2d DCA 2012).  
 
4.  Be creative.  As discussed above, the Harris Act allows for substantial flexibility in 
resolving claims. 
 
5.   Consider offering to purchase the vacation rental as a part of a Bert Harris 
settlement offer.   Depending upon the local real estate market, the “fair market value,” 
(what a willing seller and a willing buyer, neither under any compulsion to buy or sell, 
would buy and sell for on the open market), of the vacation rental may be significantly 
higher than the “before” value in the Bert Harris appraisal of the vacation rental18.  This 
was consistently the situation in the City of Anna Maria.  Because the fair market values 
for vacation rental (and other) properties in Anna Maria are so high, and generally 
                                                        
18 For Bert Harris appraisal purposes, the “before” value of the vacation rental property is generally 
determined by an appropriate capitalization rate applied to the net annual rental stream before the 
adoption of the vacation rental restrictions.  The “after” value is generally determined by the 
capitalization rate applied to the net annual rental stream as anticipated to be reduced due to any 
limitations due to the vacation rental ordinance. 
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greatly exceed the actual return on investment values based on vacation rental returns, 
Anna Maria was able to comfortably offer to purchase many of the vacation rentals as 
an alternative offer of a Bert Harris settlement.  So far, no property owner in Anna 
Maria has accepted an offer to purchase their vacation rental property at the “before” 
price set forth in the Bert Harris appraisal.  This offer to purchase at the “before” price 
puts the City in a very favorable position if a Bert Harris offer is not accepted, since it 
would be difficult for a property owner to argue in court that its investment backed 
expectation is not fulfilled when the City has offered to purchase their property based 
upon the appraised value of their property in the “before” situation.  Before this 
technique is utilized, a local government must make sure that it has the funds (or access 
to the funds) to actually make the purchases, and must make sure that in fact, it can re-
sell the properties (hopefully at a profit) readily.         
 
6.  Put your local government’s carrier on notice. Notify your local government’s 
insurance carrier at the same time you provide the required notice to the Attorney 
General of the Harris Act claim and keep them informed of the status of a possible pre-
suit settlement of the claim.  You’re always in a better spot with your carrier when you 
keep them in the loop early and often. 
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TORCIVIA,  DONLON,

GODDEAU  &  ANSAY,  P.A.

701  Northpoint  Parkway,  Suite  209

West  Palm  Beach,  Florida  33407-1950

561-686-8700  Telephone/561-686-8764  Facsimile

www.torcivialaw.com

Glen  J. Torcivia

Lara  Donlon

Chiisty  L. Goddeai!'

Carolyn  S. Ansay"

"FI.ORIDA  BAR  BOARD  CERTIFIED

CITY  COUNTY  AND  LOCAL  GOVEfflENT  ATTORNP.Y

Via  Email:  (HR@,indiantown.org)
Mayor  and  Village  Council

Village  of  Indiantown

p.o.  Box  398

16550  SW  Warfield  Blvd.

Indiantown,  FL  34956-0398

RE:  Village  Attorney  Search

Dear  Mayor  &  Village  Council:

July  12,  2018

Jennifer  H.R.  Hunecke

R. Brian  Shutt"

Pamala  H. Ryan"

Matthew  L. Ransdell

Melissa  P. Anderson"

We are pleased  to submit  our  proposal  to represent  the Village  of  Indiantown  as the Village

Attorney.

Torcivia,  Donlon,  Goddeau  &  Ansay,  P.A.  has beenprovidinglegal  services  to governmental  entities

for  nearly  three  decades.  We  are widely  known  as the largest  local  government  law  firm  situated

betweenBrowardCountyandGreaterOrlando.  Eightofournineattorneyshavebeenpracticinglaw

for  more  than  twenty  years.  We  represent  a number  of  municipalities  and local  governments  in

Martin,  Palm  Beach  and St. Lucie  Counties.  Currently,  we  serve  as the  named  City/Town/Village

Attorney  for  eight  municipalities  and provide  contracted  legal  services  to more  than  ten  additional

municipalitiesandspecialdistricts.  Wehavesuccessfullyrepresentedlocalgoverni'nentsinfederal

and state court  litigation  and appeals,  as well  as in mediation  and arbitration.  Our  extensive

experience  in advising  and  representing  local  governrnents  will  ensure  the  Village  of  Indiaritown

obtains  efficient  and cutting  edge  legal  representation.

Our  firm  understands  the special  needs  of  local  governments  and we  are committed  to providing

qualityrepresentationandadviceinanefficientandtimelymanner.  WeoffertheVillageafiillrange

of  general  counsel  services  in all aspects  of  municipal  law,  including  ethics,  public  records  and

sunshine  law,  land  use and zoning  matters,  code  enforcement,  procurement,  contracts,  utilities
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including  water  and waste  water,  construction  law, labor  and employment  law,  drafting  and
interpreting  persoru'iel  regulations  andpolicies,  preparation  of  ordinances  andresolutions,  forfeitures,
parliamentary  procedures,  and  litigation.  We  will  also  actively  monitor  and  oversee  the  activities  of
outside  counsel,  including  bond  counsel,  insurance  counsel  and  workers'  compensation  counsel.  We
will  provide  appropriate  guidance  and  advice  to the  Mayor  and  Village  Council  and  other  Boards  of
the Village  of  Indiantown  as well  as Village  staff.  Our  services  will  be provided  both  at Village
Hall  with  dedicated  office  hours  as well  as all  other  times  wherever  and  whenevernecessaryto  serve
the  Village's  best  interests.

Experience

While  the Village  of  Indiantown  will  benefit  from  the service  of  all  the attorneys  in  our  firm,  Brian
Shutt  would  serve  as the  primary  Village  Attorney.  Mr.  Shutt  is Board  Certified  in  City,  County  and
Local  Governrnent  Law  and  has over  25 years  of  experience  as set forth  in  the  information  below.

The  Village  of  Indiantown  would  also  benefit  from  the  extensive  experience  of  the  remaining  eight
attorneysinourfirm.  CarolynAnsay,ChristyGoddeau,PamalaRyanandMelissaP.Andersonare

also  Board  Certified  in  the  field  of  City,  County  and  Local  Government  law.  Our  firm  employs  three
legal  assistants  and  has an extensive  law  library  and  :tull  access  to Lexis  Nexis,  an integrated,  on-line
legal  research  engine.  All  attorneys  are trained  and  skilled  inthe  use ofLexisNexis  and  other  on-line
search  engines  for  researching  legal  ISSUES and drafting  documents.  Our  legal  assistants  are also
highly  trained  in a variety  of  computer  programs  and  preparing  documents.  Through  our on-line
research  and constant  review  of  new  case law,  we provide  advice  and  representation  based  on  the
most  current  laws  and court  decisions.  In addition,  we possess  a detailed  bank  of  legal  briefs  and
memoranda  addressing  numerous  and  varied  governmental  issues.  This  detailed  compilation  assists
us in rendering  knowledgeable  and timely  advice.  All  attorneys  have  extensive  experience  in
negotiating  and drafting  contracts  in a variety  of  contexts;  drafting  diverse  ordinances  and
resolutions;  and in  reviewing  and  drafting  a myriad  of  documents  related  to local  government  law.
Our  resources  permit  us to provide  accurate  and  prompt  legal  service  to our  governrnental  clients.

Availability  and  Conflicts

Our  firm  is available  to serve  in  the  position  arid  meet  the  needs  of  Indiantown.  Additionally,  there
are no potential  or  actual  conflicts  of  interest  which  would  impact  the  firm's  ability  to represent  the
Village.

Compensation/F  ees/Costs

Our  fin'n  proposes  a compensation  amount  and fee structure  consistent  with  the current  Village
AttorneyContract.  Alternatively,wewouldbewillingtoserveasVillageAttorneyforanhourlyrate

Torcivia,  Donlon,  Goddeau  &  Ansay,  P.A. Northpoint  Corporate  Center,  701  Northpoint  Parkway,  Suite  209,
West  Palm  Beach,  Florida  33407  (561)  686-8700  - (561)  686-8764  (facsimile)
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of  $200  per  hour  with  a 3% annual  adjustment  beginning  in  October  of  2019.

Detailed  Reasons  for  Selection

Ourfirmtakesateamapproachtoprovidingservicesforourclients.  WhiletheVillageAttorneywill

be the  lead  attorney  for  the  Village,  all  attorneys  in  our  fin'n  will  be available  to provide  services  to

theVillageofIndiantown.  Ourtearnapproachensuresthatweprovidethemostefficientandtimely

servicestoeachofourclients.  Asummaryofthespecificareasofpracticeandexperienceforeach

oftheattorneysonourteamissetforthinExhibitA.  Additionally,alistofreferencesissetforthin

Exhibit  B.

We  look  forward  to working  with  tlie  Village  to ensure  tliat  the  Village  of  Indiantown  receives  the

highest  quality  representation  in  all  legal  matters  in  a cost  effective  manner.  Should  you  have  any

questions  or comments,  please  do not  hesitate  to contact  me.

Siierely,

t jl I

CAROL S. ANSAY,  ESQ.

CA/vm

Enclosures

Tor6via,  Donlon,  Goddeau  & Ansay,  P.A. Northpoint  Corporate  Center,  701  Northpoint  Parkway,  Suite  209,

West  Palm  Beach,  Florida  33407  (561)  686-8700  - (561)  686-8764  (facsimile)
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EXHIBIT  A

Eriari  Shutt

Brian  Shutt  was  admitted  to the  Florida  Bar  in  1994  and  has been  a Florida  BarBoard  Certified  City,

CountyLocal  Government  attorneysince2009.  Mr.  Shuttjoinedthe  firm  afterservinginthe  Cityof

DelrayBeach's  CityAttorney's  Office  forl9%  years,  the  firstl5  years  as an Assistant  CityAttorney

and the last  4% years  as the City  Attorney.  Mr.  Shutt  has extensive  experience  in planning  and

zoning  matters,  contractual  matters,  purchasingmatters,  land  use issues,  drafting  of  ordinances  and

resolutions,  publicrecords  and  sunshinelawmatters,  codeofethicsissues,  codeenforcementmatters

and all  facets  of  local  government  law.

During  Mr.  Shutt's  career  with  the City  of  Delray  Beach,  he successfully  defended  the City  in

various  cases  related  to civil  rights,  trip  and  fall,  auto  accident,  employmentdiscrimination,  unlawful

use of  force  by  police  officers  and claims  against  the City  regarding  the enforcement  of  its

ordinances.  HehasalsorepresentedtheCityinlaborarbitrationsandservedascounseltotheCity's

Site  Plan  Review  and Appearance  Board,  Board  of  Adjustment,  Historic  Preservation  Board,

Plaru'iing  and Zoning  Board  and Code  Enforcement  Board.

Mr.  Shutt,whileattheCityofDelrayBeach,wasresponsibleforreviewingallagendaitemsforlegal

sufficiencyas  well  as acting  as board  counsel  forthe  CityCommission  and  attending  all  Commission

meetings.  He  is very  familiar  with  issues  confronting  cities  in  the  area of  sober  homes.

Mr.  Shuttisveryla'iowledgeableofandhasrespondedtonumerousquestionsandinquiriesregarding

Florida's  Code  of  Ethics  (Chapter  112,  Florida  Statutes);  public  records  law  and  tlie  Sunshine  Law.

Mr.  Shutt  was  also  involved  in  addressing  issues  that  aroseunderthe  County-wide  codeof  ethics  and

with  the  Inspector  General.  He  has provided  advice  to elected  officials  and  boardmembers  on  ethics,

public  records  and the Sunshine  Law.  His  experience  in these  areas assists  him  in his  ability  to

advise  local  governrnents  on  their  internal  policies  and  procedures

Mr.  Shutt,  while  the City  Attorney  for  Delray  Beach,  was  instrumental  in  crafting  the  City's  noise

ordinance  as well  as developer's  agreements  regarding  major  projects  in  the  City.  He  met  with  city

staff  on a daily  basis  and assisted  department  directors  with  numerous  legal  issues.  Mr.  Shutt  has

drafl:ed  a variety  of  legal  instruments,  including  contracts  for  construction,  purchases  and

professional  services;  bills  of  sale; easements;  dedication  agreements;  unity  of  title;  access

agreements,  and developer's  agreements.

Mr.  Shutt  has drafted  various  ordinances,  resolutions,  license/use  agreements,  and procurement

documents.  Hehasdraftedordinancesontopicsrelatedtosigns,painmanagementclinics,handbills,

Torcivia,  Donlon,  Goddeau  & Ansay,  P.A. NorthpointCorporate  Center,  701  Northpoint  Parkway,  Suite  209,

West  Palm  Beach,  Florida  33407  (561)  686-8700  - (561)  686-8764  (facsimile)
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rental  properties,  procurement  procedures,  sexual  predator/offender  residency  restrictions,  and

landlords.  He  has drafted  a procurement  policy  for  the City  of  Delray  Beach  as well  as numerous

bid,  request  for  proposal  and  request  for  qualification  documents.  Mr.  Shutt  has reviewed,  revised

and draffed  contracts  related  to construction,  professional  services,  professional  consulting,

independent  contractors,  facilities  management  companies,  and sponsorships.  Mr.  Shutt  was  also

responsible  for  the oversight  of  the City's  outside  counsel,  which  dealt  with  matters  related  to

pensions,  labor  relations,  lobbying,  bonding  and real  estate.

Since  February  1, 2016,  Mr.  Shutt,  along  with  Mr.  Torcivia,  has served  as Town  Attorney  for  the

Town  of  Ocean  Ridge.  He  attends  all  meetings  of  the  Town  Commission,  the  Planning  Board  and

other  advisory  boards.  Mr.  Shutt  has drafted  a wide  array  of  new  ordinances  for  the  Town  dealing

with  purchasing,  land  use, board  duties  and responsibilities,  and charter  revisions.  He  meets  with

TownstaffandTownCornmissionersonaregularbasis.  Healsodraftsvariouslegalinsttumentsfor

the  Town  including  contracts,  bid  documents,  request  for  proposals  and  easements.  He  is currently

working  with  the  Town's  charter  review  cornrnittee  to update  the Town's  charter.

Mr.  Shutt  also assists  the City  of  Lake  Worth  and the  Village  of  Palm  Springs  in day-to-day  legal

issues.  For  the Village  of  Palm  Springs,  Mr.  Shutt  has been  instrumental  in several  new  land  use

ordinances  dealing  with  nightclubs,  signage,  right  of  way  use and abandonment  procedures.  He

meets  with  Village  staffweeklyat  Village  Hall  and assists  department  directors  with  awiderange  of

legal  issues.  Mr.  Shutt  drafts  a variety  of  legal  instruments  for  the Village  including  contracts  for

construction,  purchases  and professional  services;  easements  and developer's  agreements.  He

occasionally  attends  Village  Council  meetings.  He recently  completed  drafting  revisions  to the

Village's  charter.

Forthe  Cityof  Lake  Worth,  Mr.  Shutt  is available  to the  Commissioners  and City  staffto  discuss  and

provide  advice  on a variety  of  City  issues. He  works  closely  with  City  staff  to prepare  contracts,

draftordinancesandresolutions,andprovideadviceonavarietyofmunicipallawissues.  Mr.Shutt

has also drafted  ordinances  related  to right  of  wayuse,  panhandling  and  utilities  for  the  City.  He  is

currently  representing  the City  in all legal  iSSues  regarding  the City's  development  of  a Park  of

Cornrnerce.

Mr.  Shutt  also assists  the  Town  of  Highland  Beach  in  everyday  legal  issues,  such  as, sunshine  law,

publicrecordslaw,ethics,purchasingandthedraftingofcontractsandordinances.  Heworksclosely

with  the  police  department  as well  as with  public  works  and utilities.  Some  recent  ordinances  that

Mr.  Shutthas  prepared  forthe  Town  involve  signage,  purchasing,  sexual  predators  andmaintenance

of  the  right  of  way.

Carolyn  Ansay

Carolyn  Ansay  was  admitted  to the  Florida  Bar  in 1997  and is a Florida  Bar  Board  Certified  City,

County  Local  Government  attorney.  Ms.  Ansay  has nearly  two  decades  of  experience  representing

private  individuals  and governmental  entities  in environmental  and water  law,  governmental  law,

land  use, and  civil  litigation.  Ms.  Ansayjoined  the  firm  in  2014  after  serving  as General  Counsel  to

TOraVia,  DOnlOn,  GOddeau  & Ansa7,  P.A. NOrthpOint  Corporate Centeri 701 NOmpOint  ParkWaYI  Suite 209,
West  Palm  Beach,  Florida  33407  (561)  686-8700  - (561)  686-8764  (facsimile)
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the  South  Florida  Water  Management  District.

Ms.  Ansay  previously  served  as City  Attomey  for  the  City  of  Edgewater  and  Interim  City

Attorney  for  the  City  of  New  Smytna  Beach.  Additionally  she  has  served  as counsel  to several

municipal  planning  and  advisory  boards  and  as a special  magistrate  for  city  and  county

governments.  As  former  General  Counsel  to the  South  Florida  Water  Management  District,  Ms.

Ansay  also  provides  clients  with  strategic  advice  and  counsel  on  governmental  and  land  use,

legislative  and  environmental  issues  across  the  State  of  Florida.

Over  the  course  of  her  career,  Ms.  Ansay  has also  represented  regional  water  suppliers,  counties,

school  districts,  special  districts,  and  state  agencies.  She also  served  as a Special  Magistrate  in

several  jurisdictions  where  she presided  over  quasi-judicial  proceedings  on  matters  ranging  from

landuse  to local  code  enforcement.  Shehas  also  served  as an adjunct  professor  and  frequent  lecturer

on  environmental  law  topics.

Ms.  Ansaycurrentlyrepresents  the  Firm's  municipal  clients  includingthe  CityofLakeWorth,  Town

of  South  Palm  Beach  and  the  Town  of  Sewall's  Point  on  water  utility  issues,  land  use  and  FEMA

issues.  Her  past  experience  with  state  and federal  agencies  assists  our  clients  in successfully

navigating  issues  with  such  agencies.  She  also  represents  Protecting  Hobe  Sound  in  its  efforts  to

incorporate

Glen  J. Torcivia

Glen  J. Torcivia  was  admitted  to  The  Florida  Bar  in  1982  and  engaged  in  private  practice  in  West

Palm  Beach  until  1984.  From  1984  through  1989,  Mr.  Torcivia  was  an Assistant  County

Attorney  for  Palm  Beach  County.  Mr.  Torcivia  represented  the  County  in  a wide  range  of  areas,

from  A  (airports)  to Z (zoning)  including  drafting  the  Palm  Beach  County  Health  Care  Act  and

theChildren'sServicesCouncilActofFlorida.  HesuccessfullyrepresentedtheCountyinmany

federal  and  state  court  actions  at both  the  trial  court  and  appellate  levels.  See, e.g., McGregor  v.

Board of  Commissioners of  Palm Beach County, 674 F. Supp. 858 (S.D. Fla. 1987) (a
whistleblower  action  filed  by  the  County's  former  internal  auditor);  Ackinclose  v. Palm  Beach

County,  845  F.2d  931 (11th  Cir.  1988).  (A  fair  labor  standard  act  lawsuit  filed  on  behalf  of  33

employees  of  the  utilities  department.)  He  won  every  case  that  went  to trial,  and  none  were

settled  for  more  than  a nuisance  value.  He  negotiated  several  collective  bargaining  agreements

for  the  County,  including  the  first  agreement  for  the  County's  newly  consolidated  Fire  Rescue

Department.  He  also  negotiated  collective  bargaining  agreements  with  the  County's  general

employee  union.  He  successfully  represented  the  County  in  several  grievance,  arbitration  and

impasse  hearings  pursuant  to these  agreements.

After  establishing  the  Firm,  Mr.  Torcivia  continued  to represent  local  governments  in  a wide

variety  of  matters.  His  representation  includes  a number  of  municipalities,  counties,  school

districts,  special  districts  and  constitutional  officers.  Mr.  Torcivia  is very  familiar  with  the

Sunshine  Law,  the  Code  of  Ethics,  the  ad valorem  (TRIM)  process,  labor  and  employment  law,

code  enforcement  matters,  contracts,  land  use  and  zoning,  utilities,  finance,  infrastnucture,
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litigation,  ordinances  and  all  facets  of  local  governrnent  law.  He  has served  as Special

Magistrate/Hearing  Officer  for  several  municipalities  for  code  enforcement  matters.

For  the  past  six  years,  Glen  J. Torcivia  and  the  firm  have  served  as the  City  Attorney  for  the  City

of  Lake  Worth  providing  legal  advice  in  the  areas  of  administration,  labor  & employment  law,

public  works,  water  utilities,  electric  utilities,  solid  waste,  land  use,  planning  &  zoning,  historic

preservation,  real  estate,  finance,  infrastructure,  litigation,  building,  code  enforcement,  public

records,  ethics,  Sunshine  Law,  library  and  recreational  services.  Mr.  Torcivia  or  Christy

Goddeau  attend  City  Commission  meetings  for  the  City  of  Lake  Wortli  and  work  closely  with

outside  counsel  to oversee  and  resolve  pending  litigation.  Over  the  past  five  years,  Mr.  Torcivia

has  been  instrumental  in  favorably  resolving  costly  litigation  against  the  City  and  limiting  the

City's  continued  exposure  to liability  and  attorneys'  fees.  The  firm  reduced  Lake  Worth's  legal

budget  by  approximately  20%  during  our  first  three  years  as City  Attorney,  while  enhancing  the

level  of  legal  services  provided  to Lake  Worth.

Mr.  Torcivia  and  the  firm  have  served  as the  VillageAttorneyforthe  VillageofPalm  Springs  forthe

past  ten  (10)  years  providing  legal  advice  in  the  areas  of  administration,  police,  public  works,  water

utilities,  land  use,  annexations,  public  records  law,  Sunshine  Law,  employment  law,  planning  &

zoning,  building,  code  enforcement,  finance,  infrastmcture,  litigation,  library  and  recreational

services.  Mr.  Torcivia  attends  most  Village  Council  meetings  with  Brian  Shutt  attending  at times.

Mr.  Torcivia,  alongwithMs.  Donlon,  negotiates  collectivebargainingagreementswiththeVillage's

police  union  (previouslyhaving  negotiated  with  the  union  representing  bothpolice  and  fire  rescue)

and  with  the  Service  Employee  International  Union  (SEIU).

Since  January20l2,  Mr.  Torcivia,  alongwith  Leonard  Rubin,  Esq.,  has  served  as TownAttorneyfor

the  Town  of  Highland  Beach.  As  the  TownAttorney,  Mr.  Torciviais  responsible  forall  legal  matters

affecting  the  Town.  He  or  Ms.  Ryan  attend  all  Town  Commission  meetings,  as well  as meetings  of

various  advisory  boards  of  the  Town.  Mr.  Torcivia  and  Ms.  Ryan  work  closely  with  the  Town

Manager  and  Town  staff,  including  the  Finance  Director  and  Police  Chief.  During  the  first  three

years  as Town  Attorney  the  firm  reduced  the  Town's  legal  budget  by  approximately  50%  while

providing  outstanding  legal  services  to Highland  Beach.  Mr.  Torcivia  worked  with  the  Charter

Review  Committee  in  reviewing  and  revising  the  Town  Charter.

Mr.TorciviahasbeentheTownAttorneyfortheTownofSewall"sPointsince2007.  Sewall'sPoint

is a residential  full  service  community  with  administrative,  police,  public  works,  land  use,  and

building/code,  provided  in house,  with  fire  rescue,  water,  waste  water  treatment  and  sanitation

providedviaoutsidecontracts.  AsTownattorney,Mr.Torciviaandthefirmareresponsibleforall

legal  matters  for  the  Town.  Mr.  Torcivia  attends  most  Town  Commission  meetings.  Ms.  Ansay

occasionally  attends  Town  Commission  meetings.  He  has  provided  an overview  of  relevant  laws

such  as the  Sunshine  Law,  Public  Records  Law,  and  Code  ofEthics  to  the  Town  Commission  and  to

Town  Advisory  Boards.  Ms.  Donlon  provides  all  employment  law  services  for  the  Town.

Serving  as the  CityAttorney  for  the  City  of  Belle  Glade  since  2003,  Mr.  Torcivia  oversees  all  legal

issues  pertaining  to the  City  and  attends  City  Commission  meetings,  workshops,  and  meetings  of
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different  boards  of  the City.  He advises  the City  Manager  and City  staff  on a host  of  issues

confironting  the City.  He  previously  worked  with  the City's  Chiefs  of  Police  and Fire  Rescue  in

matters  pertaining  to public  safety.  The  City  of  Belle  Glade  has contracted,  since  2008,  with  the

Palm  Beach  County  Sheriffs  Office.  He negotiated  the initial  contract  and was successful  in

renegotiating  said  contract  to achieve  an approximately$l  Million  reduction  in  cost  to the  Citywith

nodecreaseinthelevelofserviceprovidedbytheSheriff'sOffice.  In2009,theCitytransferredits

firerescueservicetoPalmBeachCountyFireRescue.  HealsorepresentsthePlanningandBuilding

department  and is involved  in legal  issues  involving  developing  the City's  business  park  and

annexation  and  other  real  estate  matters.

Mr.  Torcivia,  along  with  Ms.  Goddeau,  were  actively  involved  in  negotiations  with  Palm  Beach

County,  and the  cities  of  Pahokee  and South  Bay,  to foi'm  the Glades  Utility  Authority,  a regional

water  utility  system  provider.  The GUA  consolidated  services  and begun  making  significant

improvementstotheaginginfrastnuctureoftheGladeswaterutilitysystems.  Heprovidesadviceon

the Sunshine  Law,  Public  Records  Law,  the TRIM  process,  Ethics  and Litigation.  The  City  has

received  approximately4  million  dollars  in  State  funds  forroad  constnuction  overthepast  fewyears.

Mr.  Torcivia  and  Jennifer  Hunecke,  draft  RFP's  and contracts  for  these  (and  other)  infrastructure

improvements.

Mr.  Torcivia  has, as special  counsel,  represented  the City  of  Riviera  Beach  since  1989  in  a diverse

variety  of  matters,  including  defending  claims  of  employment  discrimination,  defending  police

officers  in  unlawful  use  of  force  cases,  representing  the  City  in  the  enforcement  oftheir  ordinances

(e.g.,  adult  entertainment  ordinances,  fireworks  ordinances,  zoning  ordinances,  etc.),  tort  litigation,

including  slip  and  fall,  assault  and  battery,  traffic  accidents,  due  process  claims,  Sunshine  Law  and

publicrecordslawsuits.  AlongwithMr.Ransdell,heprovideslegaladviceandservicestothepolice

departmentonavarietyofmatters.  HehasalsorepresentedtheCityinlaborarbitrationsandserved

as counsel  to the  City's  Planning  and Zoning  Board.  He,  along  with  Ms.  Goddeau,  have  served  as

interim  City  Attorney  as needed.

Together  with  Leonard  Rubin,  Esq.,  Mr.  Torcivia  and  the  firmhaverepresentedtheVillage  ofNorth

Palm  Beach  as the  Village  Attorney  since  2006. The  firms  jointly  provide  all  legal  service  to the

Village,  including  Planning  & Zoning,  Ethics,  contracts,  procurement,  code enforcement  and

litigation.  Ms.  Donlon  provides  all  employment  law  service  for  the  Village.

As the initial  general  counsel  of  the  Health  Care  District  of  Palm  Beach  County  (1989-1997),  Mr.

Torcivia  was responsible  for  all legal  matters  pertaining  to starting  an independent  special  taxing

district.  He  helped  establisli  the  trauma  system,  including  negotiating  the  purchase  of  the  Trauma

Hawk  Air  Ambulance,  and negotiating  the  contracts  with  the  trauma  centers  and with  the  trauma

physicians.  Mr.TorciviaprovidesawiderangeoflegalservicestoLakesideHospital,includingthe

negotiating  and  drafting  ofnumerous  contracts.  He  continues  to representtheDistrict  on  anuinberof

matters,  including  the  acquisition  of  state  land  for  a new  hospital  and  the  negotiations  of  numerous

contracts.  Mr.  Torcivia,  along  with  Ms.  Goddeau,  have  occasionally  served  as interim  general

counsel.
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Mr.  Torcivia,  along  with  Ms. Donlon,  represent  the School  Board  of  St. Lucie  County  in

employment  law  matters.  Mr.  Torciviarecentlyprevailed  after  a DOAH  hearing  in  representing  the

District  in an employment  termination  matter.

Mr.  Torcivia  represents  the Early  Learning  Coalition  of  St. Lucie  County  as general  counsel.  As

such,  he reviews  and drafts  contracts,  RFP's  and other  documents.  He recently  prevailed  in an

administrative  hearing  for  the Coalition.

Mr.  Torcivia  has, for  over  twenty-seven  (27)  years,  represented  the  Children  Service  Council  of  St.

LucieCounty.  TheCounciliscomprisedoften(10)individuals,five(5)ofwhomareappointedby

the  Governor  and  five  (5)  ofwhom  serve  bydesignation  (i.e.  a County  Commissioner,  School  Board

member,  the School  Board  superintendent,  a representative  of  the Department  of  Children  and

Families  and a local  Juvenile  Judge).  The  Council  has provided  millions  of  dollars  in funding  to

programs  to improve  the  quality  of  life  for  all  children  in  St. Lucie  County.  Mr.  Torcivia  drafts  and

reviews  all contracts  entered  into  by  the Council  and, along  with  Ms.  Donlon,  provides  advice  on

employment  law  matters.  Mr.  Toricivia  and the  firm  have  served  as Town  Attorney  of  South  Palm

Beach  since  2017.  As Town  Attorney,  he provides  all necessary  legal  services  to this  coastal

community.  Tis  includes  representing  the  Town  Council,  Town  Manager  and Police  Department.

The  firm  is currently  assisting  in drafting  an RFQ  for  wastewater  and  sewer  engineering  services.

Lara  Donlorx

LaraDonlon  was  admitted  to The  FloridaBar  in  1996.  After  clerking  at the  FourthDistrict  Court  of

Appeals,  she practiced  in  the area of  tort  litigation,  including  litigation  regarding  wrongful  death,

automobile  accidents,  premises  liability  and insurance  coverage  cases, commercial  litigation,  and

employment  law  matters.  She also  practiced  before  the appellate  courts  and  prepared  a number  of

appellate  briefs  resulting  in  favorable  outcomes.

Since  joiningthe  firm  in  2001,  Ms.  Donlonhas  been  involved  in  all  aspects  ofthe  fitm's  practice  and

has provided  services  to a majority  of  the firm's  governmental,  as well  as, corporate  clients.  She

leads the firnn's  employment  law  practice.  Ms. Donlon  provides  employi'nent  law  advice  and

representation  for  the firm's  municipal  and special  district  clients,  including  the Village  of  Palm

Springs,  the  Village  ofWellington,  the  City  ofLake  Worth,  the  City  ofRivieraBeach,  theVillage  of

North  Palm  Beach,  the City  of  Belle  Glade,  the Town  of  Highland  Beach,  tlie  Town  of  Sewall's

Point,thePortofPalmBeachandthePropertyAppraiserofPalmBeachCounty.  Ms.Donlonalso

volunteers  her  time  for  the Human  Resource  Association  of  Palm  Beach  County,  most  recently

serving  as President  in  2009  and 2010,  and  Immediate  Past  President  in 2011.

When  current  or former  employees  file  grievances,  arbitrations,  administrative  complaints,  or

lawsuits  in State  orFederal  Court,  Ms.  Donlon  provides  a zealous  defense,  while  ensuringthe  client

also explores  the  possibility  of  early  resolution.  Ms.  Donlon  has defended  and  resolved  numerous

cases brought  under  multiple  employment  law  theories.  Additionally,  she aSSiSts clients  in

vigorously  defending  charges  filed  with  the  Equal  Employment  Opportunity  Commission  to avoid
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future  litigation.  Should  any  litigation  matter  proceed  to the appellate  level,  Ms.  Donlon  is well-

versedinappellatemattersandisabletocontinuethedefensewithoutanydisruption.  Ms.Donlon's

experience  as a law  clerkto  the  Honorable  John  W.  Dell  ofthe  Fourth  District  Court  ofAppeals  has

provided  herthe  experience  to prepare  anumber  of  appellate  briefs  resulting  in  favorable  outcomes.

See e.g. McCollem  v. Chidnese,  832 So.2d  194  (Fla.  4th  DCA  2002);  Brown  v. Brown,  800  So.2d

359  (Fla.  4th  DCA  2001);  Hadden  v. School  District  ofPalm  Beach  County,  845 So.2d  208 (Fla.  4th

DCA  2003)(affirmed  PCA).

Ms.  Donlon  regularlyrepresents  goven'iinental  and  private-sector  clients  in  labor  and employment-

related  disputes  at the  administrative,  trial  and appellate  levels.  Balancing  proactive  practices  with

appropriate  reactive  measures,  Ms.  Donlon  assists  clients  in  minimizing  legal  risks  and expenses

related  to employment  including,  but  not  limitedto,  claims  ofharassment,  hostilework  environment,

discrimination,  wage  payments  and overtime,  retaliation,  public  sector  whistle-blower,  Family

Medical  Leave  Act,  and evaluating  reasonable  accommodations  for  religious  purposes  or for  the

disabled.  Ms.  Donlon  also  represents  our  clients  in  contested  unemployment  hearings,  as needed.

Ms. Donlon  has drafted,  amended  and updated  multiple  personnel  policies  for  governmental

organizations,  ensuring  compliance  with  federal,  state and local  laws.  Ms. Donlon  was also

instrumental  in  assisting  amunicipalityin  modifying  its  personnel  policies  to complywithnew  civil

servicerulesthatwerepassedbyreferendum.  Ms.DonlonhasrepresentedCivilServiceBoardsand

has prosecuted  cases for  municipalities  before  the Civil  Service  Board.  Ms. Donlon  has also

represented  governmental  employers  in the  negotiation  and interpretation  of  collective  bargaining

agreements,  and  represented  employers  during  the grievance  process.

Ms.  Donlon  provides  training  to elected  officials,  seniormanagers  and  general  employees  as needed

to prevent  harassment  and  discrimination  in  the  workplace,  to provide  education  regarding  changes

to personnel  policies,  and to provide  education  regarding  various  labor  and employment  laws  and

their  application  to the workplace.

Ms.  Donlonhas  been  successful  inrepresenting  the  City  ofRivieraBeach,  the  School  Board  ofPalm

Beach  County,  theVillage  ofNorth  Palm  Beach,  the  Health  Care  District  ofPalm  Beach  County  and

other  goveri'unental  and corporate  clients  in administrative  proceedings,  litigation  and appellate

matters.  Ms.  Donlon  has routinely  provided  exceptional  responses  on behalf  of  our  clients  to

administrative  charges  alleging  claims  ofdiscrimination  arid/orharassment,  therebyavoiding  further

litigation.

Ms. Donlon  has also conducted  investigations  resulting  from  internal  complaints  from  current

employees.  Ms.  Donlon  provides  findings  and  recommendations,  as dictated  by  each  situation.

Ms.  Donlon  also  drafts  employment  and independent  contractor  agreements  for multiple

organizationsincludingmunicipalities,private-sectorcompaniesandschools.  Shehasprevailedat

trial  on a breach  of  contract  case brought  by  a former  teacher  against  a private  school.  Ms.  Donlon

was also successful  at the  Fourth  District  Court  of  Appeal  after  prevailing  against  an independent

contractor,  whicli  disinissed  a breach  of  contract  lawsuit  against  the School  Board  of  Palm  Beach
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County.

Ms.  Donlon  represents  the City  of  Riviera  Beach  in collective  bargaining  with  their  Fire  Rescue

union  (IAFF).  Ms.  Donlon  regularly  consults  with  the City  on  varied  employment  law  matters  and

recentlyconcluded  labornegotiations  on  behalfof  the  Citywith  the  International  AssociationofFire

Fighters  (IAFF)  and with  the Professional  Managers  and Supervisor  Association  (PMSA).

Ms.  Donlon  negotiates  all collective  bargaining  agreements  for  the  City  of  Lake  Worth  with  the

Public  Employees  Union  and Professional  Managers  and Supervisor  Association  (PMSA).  Ms.

Donlon  possesses  excellent  research  and writing  skills  and has presented  a number  of  seminars  to

both  our  government  and corporate  clients  on a variety  of  labor  and employment  law  issues.

Ms.  Donlon  has represented  the  City  of  Port  Saint  Lucie  in  collective  bargaining  and employment

law  matters.  She also represents  the St. Lucie  County  School  Board  in employment  law  matters.

Christy  Goddeau

Christy  Goddeau  is a Florida  Bar  Board  Certified  City,  County,  &  Local  Government  attorney.  She

has over  twentyyears  of  experience  representing  governtnental  agencies  and  has been  with  the  firm

since  2004.  After  being  admitted  to The  Florida  Bar  in  1996,  Ms.  Goddeau  entered  active  duty  as an

Assistant  Staff  Judge  Advocate  (JAG)  in  the  United  States  Air  Force.  She was  on active  duty  for

over  four  years  and then  became  a contracts  attorney  for  the  Department  of  the Air  Force.  Prior  to

joining  the  firm,  Ms.  Goddeau  was  general  counsel  to a local  constitutional  office.

Ms.  Goddeau's  accomplishments  have  included  successful  court-martial  prosecutions;  resolution  of

tort  claims  for and against  the federal  government;  award  of  a multi-billion  dollar  satellite

communicationnetwork  contract  (withoutprotest);  creating  a standard  legal  review  for  all  Freedom

of  Information  Act  requests;  and, providing  legal  assistance  to active  duty  and reserve  military

members  facing  deployment.

Since  joining  the  firm  in  2004,  Ms.  Goddeau  has represented  local  governrnents  in  various

litigation  and advised  local  governrnents  on a variety  of  topics  including  public  records  law,

Sunshine  Law,  procurement  law  and  elections  law. Ms.  Goddeau  leads  the  firm's  local

government  law  practice.

Ms.  Goddeau  is well  versed  in the areas of  public  records,  ethics,  procurement  and Sunshine  Law

compliance.  She has provided  advice  and  training  to a variety  of  elected  officials  and  personnel  and

has rendered  numerous  legal  opinions  for  local  governrnents  with  respect  to these  areas. Ms.

GoddeauhaslitigatedanumberofpublicrecordsandSunshineLawcasesformunicipalclients.  She

is also  involved  in  addressing  issues  that  arise  underthe  County-wide  code  of  ethics  and  issues  with

the  Palm  Beach  County  Inspector  General.  Ms.  Goddeau  takes  a proactive  approach  with  Sunshine

Law  and public  records  issues  and assists  our  clients  with  avoiding  unnecessag  litigation  and
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attorneys'  fees.  Her  experience  in these  areas assists  in  her  ability  to advise  local  governrnents  on

their  internal  policies  and  procedures

Ms.  Goddeau  has represented  our  clients  in connection  with  negotiating  and dra:[ting  complex

contracts,  including  various  Interlocal  agreements,  leases,  corporate  documents  and construction,

utilities,  software  and  communications  contracts.  Shehas  workedwithlocalmunicipalities  andPalm

Beach  Countyonutilitytransfer  agreements  and  Inter-Service  BoundaryAgreements.  Ms.  Goddeau

has extensive  experience  drafting  resolutions  and ordinances;  assisting  with  grant  applications  and

compliance;  and, has assisted  at least three  (3) municipalities  in significant  revisions  to their

procurement  codes  and internal  purchasing  policies.

Ms.  Goddeauhas  had  great  success  in  representing  local  governrnents  in defenseoffederal  and  state

litigation.  Ms.  Goddeau'srepresentationhasresultedinthedismissalof  casesfiled  againstthe  City  of

Riviera  Beach  (two  federal  cases;  apublic  records  case and  a Sunshine  Law  case);  the City  of  Belle

Glade  (municipal  election  lawsuit);  and, the  Village  ofPalm  Springs  (acircuit  court  appeal  ofa  code

enforcement  order  and a public  records  case). She was also instrumental  in the resolution  of  an

appeal  to the Fourth  District  Court  of  Appeals  based  on a bid  protest  against  the St. Lucie  West

Services  District.  Ms.  Goddeau's  success  in  these  matters  is due  in  part  to her  thorough  researching

skills  and ability  to draft  clear,  well-supported  pleadings.

Ms.  Goddeau  has assisted  the City  of  Lake  Worth,  the Village  of  Palm  Springs  and the City  of

Riviera  Beach  in  day-to-day  legal  issues,. For  the Village  of  Palm  Springs,  Ms.  Goddeau  has been

instnimental  in several  new  land  use ordinances  (dealing  with  nightclubs  and alcohol  sales)  and a

temporarylobbyistregistrationpolicy.  Shehasassisteddepartmentdirectorswithavarietyoflegal

issuesincludingassistingwithannexation,landuseandplanningissues.  Ms.Goddeauhasdrafteda

wide  range  of  legal  instruments  for  the  Village  including  contracts  for  construction,  purchases  and

professional  services;  bills  of  sale;  easements;  dedication  agreements;  unity  of  title;  letter

agreements;  and  lien  settlement  agreements.

For  the City  of  Lake  Worth,  Ms.  Goddeauhas  dedicated  office  hours  at CityHall  and  is available  to

the Coinrnissioners  and City  staff  to discuss  and provide  advice  on a variety  of  City  issues.  Ms.

Goddeau  works  closely  with  the  City  Manager  to address  emerging  issues  and  resolve  matters  in  a

proactive  maru'ier.  Ms. Goddeau  reviews  all agenda  items  prior  to submission  to the City

Commission.  SheworkscloselywithCitystafftopreparecontracts,draftordinancesandresolutions,

and  provide  advice  onvarietyofmunicipal  law  issues.  Ms.  Goddeauhas  successfullyrepresentedthe

City  in defending  two  Bert  J. Harris  (private  property  rights)  lawsuits  and a charter  referendum

lawsuit.

Ms.  Goddeau  also  represents  the City  of  Riviera  Beach  Police  Department  in  prosecuting  its code

enforcement  hearings  and  in  advising  the  Department  in  a variety  of  legal  matters  including  public

records  law,  contracts,  and updating  various  Standard  Operating  Procedures.  Ms.  Goddeau  also

represents  tlie  CityofRiviera  Beach  in  breach  of  contract  andpublicrecords  cases. Ms.  Goddeauhas

successfiillyrepresentedtheCityofRivieraBeachinforeclosingcodeenforcementliens;  aninverse

condemnation  claim;  a writ  of  mandainus  claim  (dealing  with  code  enforcement);  a circuit  court
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appeal  of  a code  enforcement  order;  and,  two  Fourth  District  Court  of  Appeal  cases (Sunshine  Law

case and elections  law  case). Ms.  Goddeau  has conducted  extensive  research  on municipal  liens

including  special  assessment,  utility  and  code  enforcement  liens  andrecoveryof  surplus  funds  after  a

foreclosure  or  tax  deed  sale.

Forthe  City  ofBelle  Glade,  Ms.  Goddeau's  assistance  has included  draftingvarious  ordinances  and

resolutions,  reviewing  and preparing  contracts  and advising  City  departments  on the City's

procurement  process.  She has drafted  ordinances  and resolutions  on topics  ranging  from  a special

event  ordinance  to an ordinance  governing  all  City  citizen  participation  committees.  Ms.  Goddeau

has conducted  extensive  research  forthe  City  in  the  areas  of  dual-officeholding,  theFloridaCode  of

Ethics  and the Consultants'  Competitive  Negotiations  Act.

Ms.  Goddeau  has also represented  the Town  of  Juno  Beach  in  a foreclosure  of  a code  enforcement

lien  and  is a code  enforcement  special  magistrate  for  Palm  Beach  County  and was  ahearing  officer

for  Palm  Beach  County's  Red-light  Enforcement  Program  (until  the  Program  was dis-continued)

Jennifer  Hunecke

Ms. Hunecke  was admitted  to the Florida  Bar  in 1997.  After  clerking  for  the Fifteenth  Judicial

Circuit  in  Palm  Beach  County,  Ms.  Huneckehas  been  exclusivelyrepresentingmunicipalities  forthe

past  sixteen  years.

Immediately  prior  to joining  the firm,  Ms.  Hunecke  was  an Assistant  City  Attorney  at the  City  of

West  Palm  Beach  for  almost  five  years.  During  her  tenure  at West  Palm  Beach,  she managed  the

City's  involvement  in approximately  100  foreclosure  actions  as both  the Plaintiff  and  Defendant.

She drafted contracts  related  to construction,  design/buildprojects,  professional  services  alongwith

work  authorizations,  amendments  and change  orders.  Ms.  Hunecke  advised  and represented  the

City's  building  official  regarding  the enforcement  of  the Florida  Building  Code  and tlie  Unsafe

Building  Code;  handled  the City's  prosecution  of  its code  enforcement  violations  and any  related

appeals;  and enforced  the  collection  of  liens  citywide.

After  joining  the  firm  in  2006,  her  caseloadhas  included  representing  local  municipalities  invarious

administrative  matters  and advising  local  governrnents  on a variety  of  municipal  matters  related  to

procurement,  contracts,  constitutional  issues,  elections,  business  tax  receipts,  lien  enforcement,  code

enforcement  and  police  forfeitures.

Ms.  Hunecke  has over  13 years'  experience  prosecuting  code  enforcement  cases and advising  code

inspectors.  Forthe  first  six  (6)  years  at the  firm,  she was  the  attorneychargedwith  code  enforcement

responsibilities  forthe  City  of  Belle  Glade,  tlie  Village  of  Palm  Springs,  City  of  Lake  Worth  and  the

Town  of  Sewall's  Point.  Ms.  Hunecke  was  called  on  weeklyto  address  issues,  negotiate  stipulations,

interpret  each  municipality's  code  ofordinances  and  advise  clients  regardingthe  legal  requirements,

limitations  and  procedures  found  in  Chapter  162,  Florida  Statutes.  She has experience  prosecuting

code  enforcement  violations  before  both  code  enforcement  boards  and special  magistrates.  Ms.
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Hunecke  was  also  responsible  forthe  prosecution  ofmunicipal  ordinance  violations  in  countycourt

for  the  Village  of  Palm  Springs,  City  of  Belle  Glade  and the City  of  Pahokee,  and  has successfully

defended  the Village  of  Palm  Springs  Sexual  Predator  Ordinance  in both  the Fifteenth  Judicial

Circuit  Court  (appeals)  and  the  United  States  District  Court  forthe  SouthernDistrict  ofFlorida  (on  a

motion  to dismiss).

For  the  Town  of  Sewall's  Point  and the City  of  Belle  Glade,  Ms.  Hunecke's  assistance  includes

researching  and drafting  various  ordinances,  resolutions,  easements,  contracts,  license/use

a@eements,andprocurementdocuments.  Shehasdraftedordinancesontopicssuchassigns,unsafe
building  abatement,  painmanagement  clinics,  handbills,  rental  properties,  procurementprocedures,

sexual  predator/offender  residency  restrictions,  and amendments  to the setbacks  for  waterfront

propertyanddocks.  SherecentlyrewroteandreorganizedtheTown'scodeenforcementprocedures

forcompliancewithFloridaStatutes.  ShehasdraftedcontractsfortheTownrelatedtoitssecuringof

over  one  million  dollars  in  FEMA  Flood  Mitigation  and Repetitive  Flood  Loss  Programs;  various

professional  services  contracts;  construction  contracts;  and, utility  and landscape  maintenance

easements.

For  the  City  of  Lake  Worth,  Ms.  Hunecke  assisted  the City  with  a complete  overhaul  of  its code

compliance/enforcement,  nuisance  abatement  and  chronic  nuisance  services  ordinances.  She  works

with  the  City's  building  official  on  unsafe  building  abatements  andhas  also  worked  with  Citystaffto

review  and  revise  the City's  invitation  to bid  for  constniction  documents.

For  the  Village  of  Wellington,  Ms.  Hunecke  reviewed  and  revised  the standard  contracts  related  to

constniction,  professional  services,  professional  consulting,  independent  contractors,  sports  officials,

performance  artists,  and  sponsorships.  She drafted  new  contracts,  such  as the  Amphitheatre  License

Agreement,  Broadcasting  License  Agreement,  and the  Radio  System  Maintenance-Facility  Usage

Trade  Agreement,  and she reviewed  and revised  the Village's  standard  Invitation  to Bid  for

construction  to ensure  compliance  with  current  Florida  laws  and  construction  standards.

Pamala  H.  Ryan

Pamala  Ryan  was  admitted  to the Florida  Bar  in 1994  and  has been  a Florida  Bar  Board  Certified

City,  CountyLocal  Government  attorneysince  2013.  Ms.  Ryan  joinedthe  finn  in20l6  after20  years

ofservicewiththeCityofRivieraBeach,Florida.  InRivieraBeach,Ms.Ryanservedinthecapacity

as City  Attorney  for  sixteen  years,  and prior  to that  she served  as the Assistant  City  Attorney  for

three  years  and  in  the  administrative  capacity  of  Deputy  City  Manager  for  one  year. Ms.  Ryan  has

extensive  experience  in all aspects  of  the governmental  arena,  including  drafting  ordinances  and

complex  contracts  and  agreements,  handling  land  usematters  includingrezones  and  comprehensive

plan  changes,  handling  a variety  of  marina  and admiralty  issues,  procurement,  public  records  and

sunshine  law  matters,  ethics  iSSues,  labor  and employment  matters,  employee  training,  budgetary

issues,  risk  management,  and all aspects  of  local  government  law.

During  her  career  with  Riviera  Beach,  as the chief  legal  officer,  Ms.  Ryan  was  responsible  for

Torcivia,  Donlon,  Goddeau  & Ansay,  P.A. Northpoint  Corporate  Center,  701  Northpoint  Parkway,  Suite  209,

West  Palm  Beach,  Florida  33407  (561)  686-8700  - (561)  686-8764  (facsimile)

July 26, 2018                                                                                      Page 115

AGENDA ITEM ###STAMP_ITEMNUMBER#



Village  of  Indiantown

Page  15  of  19

overseeing  the City's  entire  litigation  program,  which  included  anywhere  from  25-40  cases at any

giventime.  Thecasesincludedlanduseandmarinaissues,electionmatters,contractualclaims,civil

rights  violations,  trip  and fall,  auto  accidents,  employment  discrimination,  and public  record  and

sunshine  violations.  Ms.  Ryan  strategized  on all cases, serving  as co-counsel  in  several  instances,

especially  on land  use cases, ls' Amendment  defense  cases, and public  records  lawsuits.

Further,  as City  Attorney,  Ms.  Ryan  reported  directly  to a five  person  city  council  and mayor,

attending  all City  Council  meetings  and public  hearings.  Ms. Ryan  also served  as the District

Attorney  for  the Riviera  Beach  Utility  Special  District,  responsible  for  water  issues  before  the

District  Board  and administrative  agencies.  During  her  tenure  with  Riviera  Beach,  Ms.  Ryan  also

represented  the  Planning  and  Zoning  Board  andthe  ZoningBoard  ofAdjustment.  As  the  attorneyfor

these  various  boards,  Ms.  Ryan  was  responsible  for  drafting  documents  to bereviewed  andvoted  on

by  the  boards,  as well  as reviewing  all  agenda  items  for  legal  sufficiency.

As City  Attorney,  Ms. Ryan  also had the responsibility  of  working  very  closely  with  thirteen

different  departments  in  RivieraBeach,  meetingwith  staffdaily,  assistingwithnumerous  legal  issues

and drafting  legal  instruments  for  a variety  of  situations  including  contracts  and agreements  for

professional  services,  purchase  agreements,  bid  documents,  contracts  for  construction,  real  estate

instruments  including  bills  of  sale; deeds, easements;  dedication  agreements,  resolutions  and

ordinances.  Using  her  skills  developed  administratively,  Ms.  Ryan  assisted  executive  staff  with

budgeting  strategies  during  lean  years,  including  advisingon  bondingopportunities,  restnucturingthe

City's  pension  plans,  and  developing  strategies  to restructure  the  employee  complement  at the  City.

Ms.  Ryanisveryknowledgeableofandhasrespondedtonumerousquestionsandinquiriesregarding

Florida's  Code  of  Ethics  Statutes,  the  Palm  Beach  County  Code  of  Ethics,  Florida's  Public  Records

Law  and the  Sunshine  Law.  Ms.  Ryan  has spoken  on these  topics  for  numerous  internal  boards  and

outside  organizations,  and will  be serving  as the Co-Chairperson  of  the Florida  Bar's  Board

Certification  Committee  for  City,  County  and Local  Government  Law,  wl'iere  she leads the

committee  in  draftingtest  questions  and  reviewing  applications  forthose  seekingto  becomeFlorida

Bar  board  certified.

Ms.  Ryan  has extensive  knowledge  drafting  disposition  and development  agreements  on  behalf  of

localgovernmentswhoarepartneringwithprivatedevelopers.  InhertenurewithRivieraBeach,she

worked  on  disposition  and  development  agreements  forthe  city's  municipal  beach,  the  city'smarina,

and for  projects  located  within  the  Riviera  Beach  Community  Redevelopment  Area.  Ms.  Ryan  has

also negotiated  and drafted  interlocal  agreements  with  other  governmental  entities  in  Palm  Beach

County  (including  the  Palm  Beach  County  School  District,  Palm  Beach  County  and other  cities).

Ms.  Ryan  currently  assists  the  firi'n's  municipal  clients  including  the  City  of  Lake  Wortli,  the  Town

ofHighlandBeachandtheCityofBelleGlade.  InLakeWorth,Ms.Ryanprovideslegaladviceand

provides  advice  for  many  of  its day  to day  legal  issues.  Ms.  Ryan  most  recently  assisted  in  revising

its risk  program,  updating  the City's  historic  preservation  ordinance,  and revising  several  of  the

City's  code  enforcement  ordinances.  Ms.  Ryan  also serves  as board  attorney  for  Lake  Worth's

PlanningandZoningBoardanditsHistoricalPreservationBoard.  Sheassistsstaffwithdraftingland

Torcivia,  Donlon,  Goddeau  & Ansay,  P.A. Northpoint  Corporate  Center,  701  Northpoint  Parkway,  Suite  209,

West  Palm  Beach,  Florida  33407  (561)  686-8700  - (561)  686-8764  (facsimile)

July 26, 2018                                                                                      Page 116

AGENDA ITEM ###STAMP_ITEMNUMBER#



Village  of  Indiantown

Page  16  of  19

development  regulations  and is currently  working  on vacant  property  ordinances  and medical

marijuana  regulations  with  City  staff.

Ms.  Ryan,  alongwith  Mr.  Torcivia,  has served  as TownAttorneyforHighland  Beach  since  last  year.

Ms.  Ryan  attends  Town  Commissionmeetings  andworkshops,  anddrafts  resolutions  and  ordinances

as requested  by  the Commission.  In that  capacity,  Ms.  Ryan  also works  closely  with  the Town

Manager and Town staff, includingthe City Clerk, Finance DirectorandPolice Chief onmanyissues
that  have  legal  ramifications.

In Belle  Glade,  Ms. Ryan  (along  with  Mr.  Torcivia)  represents  the City  Commission  at its

Commission  meetings  and workshops.  She also handles  all airport  regulations  for  the City,

prosecutes  code enforcement  matters,  and drafts  land use ordinances,  resolutions  and other

documents  as requested  by  the  City.

Matthew  L. Ransdell

Matthew  Ransdell  was  admitted  to The  Florida  Bar  in  2009.  He  joined  the firm  after  working  for

seven  years  for  large  international  law  firms  in  the  Tampa  and  West  Palm  Beach  areas,  wherehewas

a senior  associate  in their  labor  and employment  practice  groups.

Mr.  Ransdell  is involved  in all aspects  of  the firm's  employment  law  practice  and has provided

services  to amajorityof  the  firm's  governmental,  as well  as, corporate  clients.  Heregularlyprovides

legal  advice  with  respect  to day-to-day  personnel  issues,  including  disciplinary,  performance,  and

termination  decisions;  wage  and  hour  compliance;  and  Family  and  Medical  Leave  Act  compliance.

He also regularly  assists  the firm's  clients  in developing  policies,  procedures,  and personnel

handbooks  and trains  employees  on compliance  with  state  and  federal  laws  in the  workplace.

Mr.  Ransdell  provides  employment  law  advice  and representation  for  the firm's  municipal  and

special  district  clients,  including  the  Village  of  Palm  Springs,  the  Village  of  Wellington,  the  Cityof

LakeWorth,  the  City  ofRiviera  Beach,  the  Village  ofNorthPalmBeach,  the  City  ofBelle  Glade,  the

Town  of  Highland  Beach,  the  Town  of  South  Palm  Beach,  the  Town  of  Sewall's  Point,  the  St. Lucie

County  School  Board,  and  the  Property  Appraiser  of  Palm  Beach  County.  Mr.  Ransdell  also has

experience  providing  advice  and counsel  to Police  and Fire  Departments  regarding  personnel  and

disciplinary  issues.  He also has experience  regarding  collective  bargaining  agreements,  labor

grievances,  and other  union  related  issues.

In addition  to l'ffs counseling  experience,  Mr.  Ransdell  has represented  management  in  employment

litigation,  includingTitle  Wl,  the  Age  Discrimination  in  Employment  Act,  the  FairLabor  Standards

Act,  the Americans  with  Disabilities  Act,  the Family  and Medical  Leave  Act,  the Florida  Civil

Rights  Act,  as well  as whistleblower  and  retaliation  claims.  Wlien  current  or  former  employees  file

grievances,  arbitrations,  administrative  complaints,  or lawsuits  in State or Federal  Court,  Mr.

Ransdell  provides  a zealous  defense,  while  ensuring  the  client  also  explores  the  possibility  of  early

resolution.  Mr.  Ransdell  has defended  and resolved  numerous  cases brought  under  multiple
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employmentlawtheories.  HehasbeeninvolvedindefendingemployersinoverlOOarbitrations,has

prevailed  in  federal  court  jurytrials,  and  has represented  clients  through  the  appeals  process  in  both

court  and  administrative  settings.

Mr.  Ransdell  has also conducted  investigations  resulting  from  internal  complaints  from  current

employees.  He  has been  involved  in  international  investigations  centered  on  Department  of  Justice

cornuption  allegations  for  a Fortune  50 company.  Mr.  Ransdell  provides  findings  and

recommendations,  as dictated  by  each  situation.

Mr.  Ransdell  possesses  excellentresearch  and  writing  skills  and  has either  authored  articles  or  given

presentations  regarding  various  labor  and employment  issues  impacting  private  and public  sector

clients.  Recent  examples  of  which  are:

*  "Will  the  NLRB's  Protection  of  Unacceptable  Conduct  Last?"  -  March  13,  2017

*  "Employer  Exposure  Increase:  Emotional  Distress  Damages  in  FLSA  Cases"  -  January  18,

2017

*  "GigandTechnologySectorsTargetedinEEOCEnforcementPlan"-November3,2016

*  Presenter  of  "Employment  Law  Issues Facing  Small  Business"  seminar  for  the Small

Business  Resource  Network  -  April  1, 2015

*  "Federal  Appeals  Court  Says Dodd-Frank  Does  Not  Protect  Overseas  Whistleblowers"  -

August  28,  2014

*  Co-Author  of  "Managing  Employees  After  Complaints:  Retaliation  Post-Nassar  and

Thompson"  -  March  2014

*  Special  guest  lecturer  at Stetson  University  College  of  Law  regarding  the Foreign  Cornupt

Practice  Act  -  March  2013

Mr.  Ransdell  has earned  recognition  from  his  peers  as a top  rated  labor  and  employment  lawyer  in

the Super  Lawyers  publication.  He  was  recognized  as a Rising  Star  by  SuperLawyers  in20l5,  2016,

and 2017.  Mr.  Ransdell  is also a member  of  the  National  Order  of  Barristers.

Melissa  P. Anderson

MelissaAndersonisaFloridaBarBoardCertifiedCity,County,&LocalGovernmentattorney.  She

has overtwentyfiveyears  ofexperiencerepresenting  governrnental  agencies  andprivateparties,  and

is former  corporate  counsel  for  two  publicly  traded  telecommunications  companies.

A  Florida  native,  Ms.  Anderson  began  her  legal  career  as an Assistant  Broward  CountyAttorney  in

Fort  Lauderdale,  Floiida,  representingthe  countyin  land  use  and  environmental  matters.  Eventually,

she became  one  oftwo  attorneys  representing  the Broward  CountyPortEverglades  Departmentinall

matters  affecting  the  Port,  including  complex  real  estate  and construction  matters.  She assisted  the

Port  in implementing  more  stringent  security  restrictions  in coordination  with  state and federal

authorities  after  September  11,  2001.
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After  leaving  Broward  County  in 2006, Ms. Anderson  continued  to represent  government  entities,

includingtliecitiesofLakeWorth,HallandaleBeach,andhidianRiverCounty.  Ms.Andersonhas

extensive  experience  in representing  governu'nent entities in real estate, procurement  matters,

contracting,  public  records, ethics and governi'nent  in the sunshine law.  She has represented

government  clients  in complex  land use and environmental  matters.  As outside  counsel for  the

Village  of  Royal  Palm Beach, Ms. Anderson  assisted a coalition  of  cities, including  West Palm

Beach and Palm Beach Gardens, successfully  challenge  developer  proposed  changes to the  Palm

Beach  County  comprehensive  plan.

In 2012, she became the Southeastern  Regional  Governrnent  Relations  Counsel  for Crown  Castle,

Inc.,aFortunelOOOtelecommunicationscorporation.  InherroleasGovernmentRelationsCounsel,

Ms. Anderson  represented  the company  in telecornrnunications  matters before  28 cities  and 3

counties  in the state of  Florida  as well  as most major  cities in  the SE United  States, including

Atlanta,  GA,  Nashville,  TN,  Charlotte,  NC and Charleston,  SC. Prior  to joining  the Firm  in  2018,

Ms. Anderson  had her own  practice  representing  several governrnent  entities,  including  Broward

County  and the cities of  West  Palm Beach and Lake Worth,  as well  as private  entities  including

Airbnb,

Torcivia,  Doi'ilon,  Goddeau  & Ansay,  P.A. Noithpoint  Corporate  Center,  701  Northpoint  Parkway,  Suite  209,

West  Palm  Beach,  Florida  33407  (561)  686-8700  - (561)  686-8764  (facsimile)
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Village  of  Indiantown

Page 19  of  19

EXHIBIT  B

Agency Contact  Person Contact  information

City  of  Lake  Worth Michael  Bornstein,  City

Manager

7 North  Dixie  Highway

Lake  Worth,  FL  33460

561-586-1630

mbornstein(mlakeworth.org

Village  of  Palm  Springs Richard  Reade,  Village  Manager 226  Cypress  Lane,

Palm  Springs,  FL  33461

561-965-4011

rreadetz,vpsfl.org

City  of  Belle  Glade Lomax  Harrelle,  City  Manager 110  Dr.  MLK  Jr. Blvd.  W

Belle  Glade,  FL  33430

561-992-1602

lharrelle(Qbelleglade-fl.com

Town  of  South  Palm  Beacli Mo  Thornton,  Town  Manager 3577  South  Ocean  Blvd.

South  Palm  Beach,  Florida  33480

561-588-8889

MTliornton(msoutlipalmbeacli.com

Tor6via,  Donlon,  Goddeau  & Ansay,  P.A. Northpoint  Corporate  Center,  701  Northpoint  Parlcway,  Suite  209,

West  Palm  Beach,  Florida  33407  (561)  686-8700  - (561)  686-8764  (facsimile)
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RESUMES
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TORCIVIA,  DONLON,

GODDEAU  &  ANSAY,  P.A.

701  Northpoint  Parkway,  Suite  209

West  Palm  Beach,  Florida  33407-1950

561-686-8700  Telephone  / 561-686-8764  Facsimile

www.torcivialaw.com

Glen  J. Torcivia

Lara  Donlon

Christy  L. Goddeai!'

Carolyn  S. Ansay"

*FLORIDA  BAR  BOARD  CERTIFIED

CITY  COUNTY  AND  LOCAL  GOVERNMENT  ATTORNEY

CAROLYN  ANSAY
Experience

Shareholder,  Torcivia,  Dordon,  Goddeau  &  Artsay,  P.A.

September  2014  -  present

Jennifer  H.R.  Hunecke

R. Biian  Shutt"

Pamala  H. Ryan'

Matthew  L. Ransdell

Melissa  P. Anderson'

*  Represents  governmental  entities  and  private  organizations  in  environmental  and

land  use  matters,  contracting,  procurement  and  governmental  relations

*  Advises  municipalities  and  special  districts  on  issues  related  to utilities,  FEMA

disaster  assistance,  interlocal  agreements,  procurement,  public  records  and  Florida's

Sunshine  Law

Getteral  Counsel  South Florida Water Ma;riagement District
2011  -  August  2014

*  Provided  legal  advice  and  counsel  to the  District's  Governing  Board,  executive

management,  and  staff  on  a wide-range  of  water  resources  issues

*  Regularly  interacted  with  state  and  federal  leaders  in both  Tallahassee  and

Washington  D.C.

i  Managed  the  District's  30+  attorneys  and  professio'ital  legal  staff  as they  handled

some  of  the  most  complicated  and  significant  water  issues  in  the  State  of  Florida

*  Worked  on  large  permitting  issues  involving  contracts  for  water  supply  and  large
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public-private  partnerships  involving  water  resource  and  water  supply

development  projects

Partner,  Doran,  Sims

2000 -  July 2011 (11 years) West Palm Beach/Daytona  Beach

*  Served  as a City  Attorney  for  the  City  of  Edgewater  and  as Interim  City

Attorney  for  the  City  of  New  Smyrna  Beach

*  Negotiated  and  prepared  interlocal  agreements  with  multiple  local

governments  related  to  utilities

*  Formed  and  represented  a countywide  water  authority  consisting  of  17

local  governments

*  Served as lead counsel in  recovery  of approximately  $40 million  on  behalf

of  the  State  of  Florida,  Department  of  Financial  Services

*  Served  as Special  Magistrate  to  several  jurisdictions  on  land  use  and  code

enforcement  matters

Education

*  University  of Florida,  Juris Doctor,  1996

*  University  of  Miami,  B.S.,  Economics,  1993

Bar  Admissions  and  Certification

*  State  of  Florida,  1997

*  United  States  District  Court  for  the  Southern  District  of  Florida

*  United  States  Court  of  Appeals,  Eleventh  Circuit

*  Board  certified  by  the  Florida  Bar  in  the  area  of  City,  County,  &  Local  Government

Law
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TORCIVIA,  DONLON,

GODDEAU  &  ANSAY,  P.A.

701  Northpoint  Parkway,  Suite  209

West  Palm  Beach,  Florida  33407-1950

561-686-8700  Telephone  / 561-686-8764  Facsimile

www.torcivialaw.com

Glen  J. Torcivia

Iara  Donlon

Christy  L. Goddeau"

Carolyn  S. Ansay"

*FLORIDA  BAR  BOARD  CERTIFIED

CITY  COUNTY  AND  LOCAL  GOVERNMENT  ATTORNEY

R. BRIAN  SHUTT

Experience

SeniorAssociate,  Torcivia,  Donlon,  Goddeau  &Ansay,  P.A.

September  2014  -  present

Jennifer  H.R.  Hunecke

R. Brian  Shutt"

Pama)a  H. Ryan'

Mattliew  L. Ransdell

Melissa  P. Andersorf

SeniorAssociate, The Law Office of  Glen .7. Torcivia andAssociates, P.A.
West  Palm  Beach,  FL

January  2014  -  present

*  ASSiSt municipalities  with  drafting  of  ordinances  and codes

*  Provide  Board  Counsel  to various  municipalities  Planning  and  Zoning  and  Historic

Preservation  Review  Boards

*  Draft  constniction  agreements  for  municipalities

*  Draft  and  revise  ordinances  regarding  utilities  for  municipalities

Ciffl Attorney, City  of Delray Beach
Delray  Beach,  FL

June  2009  -January  2014

@ Managed  an office  of  3 assistant  City  Attorney's  and 4 support  staff

*  Acted  as the Board  Attorney  for  the City  Commission  and  various  other  boards

*  Drafted  various  contracts,  easements,  developers  agreements,  deeds, ordinances  and

procurement  codes

*  Handled  issues  related  to employment  matters,  transient  housing,  land  use, construction

and contract  disputes

*  Defended  the City  in cases involving  excessive  force,  slip  and fall,  auto accidents  and

employment  issues

Assistant CifflAttorney,  Cky ofDelrayEeach

July 26, 2018                                                                                      Page 124

AGENDA ITEM ###STAMP_ITEMNUMBER#



Delray  Beach,  FL

October  1994-  June  2009

*  Drafted  various  contracts,  easements,  developers  agreements,  deeds  and ordinances

*  Handled  issues related  to employi'nent  matters,  land use, construction  and contract

disputes

*  Defended  the City  in cases involving  excessive  force,  slip  and fall,  auto accidents  and

employment  ISSUES

Track Supervisor,  Norfolk  Southern Corporation
September  1989  -August  1991

Assistant  Track  Supervisor

July  1989  -  September  1989

Management  Trainee

July  1988  -  July  1989

Field  Mainterxance Supervisor, Texco Refining  and Marketing,  Inc.
November  1987  -  July  1988

Education

Nova  Southeastern  Uixiversig

Fort  Lauderdale,  FL

Juris  Doctor  May  1994

Virginia  Polytechnic  Instihite  &  State  University

Blacksburg,  VA

B.S.  Civil  Engineering  May  1987

Bar  Admissions

Board  Certified  in  City,  County  and Local  Govermnent  Law,  2009

Florida  Bar  1994

U.S.  Southern  District  1995

U.S.  Supreme  Court  2007
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TORCIVIA,  DONLON,

GODDEAU  &  ANSAY,  P .A.

701 Northpoint  Parkway,  Suite  209

West  Palm  Beach,  Florida  33407-1950

561-686-8700  Telepl'ione  / 561-686-8764  Facsimile

www.torcivialaw.com

Glen  J. Torcivia

Iara  Donlon

Christy  L. Goddeau'

Carolyn  S. Angay"

"FLORIDA  BAR  BOARD  CERTIFIED

CITf  COUNTY  AND  LOCAL  GOVERNMENT  ATTORNEY

PAMALA  H.  RYAN

Experience

SeniorAssociate,  Torcivia,  Donlon,  Goddeau  &Ansay,  P.A.

September  2016  - present

Jennifer  H.R.  Hunecke

R. Brim  Shutt'

Pamala  H.  Ryan"

Matthew  L. Ransdell

Melissa  P. Anderson"'

*  Acts  as counsel  to city  commissions,  planning  and  zoning  boards  and historic

preservation  boards  for  municipal  clients.

*  Serves  as code  enforcement  counsel  for  municipal  clients.

*  Drafts  a myriad  of  contracts  and agreements  for  municipal  clients  and their  departments.

*  Drafts  ordinances,  bid and RFP  documents,  resolutions,  development  orders,  etc. for

municipal  clients  and their  departments.

*  Manages  litigation  in  conjunction  with  risk  management  for  a municipal  dient.

CifflAttorrxey, City of Riviera Beach
Riviera  Beach,  FL

May  2000-July  2016

*  Chief  Legal  Advisor  and Counsel  to the Mayor,  a five  person  City  Council,  City

Manager,  and Department  Directors.

*  Represented  the City  Council  in all City,  Utility  District,  and nuisance  abatement

meetxngs.

@ Handled  land  use matters  and  working  closely  with  the  Community  Redevelopment

Agency  on  revitalization  issues  within  the  CRA  boundaries.

*  Negotiated  and  drafted  contracts  on  a wide  array  of  issues  including

telecommunications  matters,  constnuction  contracts,  service  agreements,  leases,  and

leases.

*  Drafted ordinances,  resolutions,  deeds,  bids  and  other  legal  documents

*  Managed  all  litigation  in  the  City.
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*  DefendedtheCityinemploymentarbitrationcases,laborandotherpersonnelmatters.

*  Rendered  a legal  opinions  on a wide  range  of  matters  relating  to municipal

government.

*  Prepared  the  City  Attorney  departmental  budget.

Deptdy Ciffl Manager, City of Riviera Beach
Riviera  Beach,  FL

June  1999  -  May  2000

*  Responsible  for  direct  administrative  oversight  of  eight  City  departi'nents  including

the  monitoring  of  all  departmental  activities  and  projects.

*  Assisted  in  the  development  of  the  City's  1999-2000  FY  budget  and organizational

restnicturing.

*  Workedcloselywiththecitymanageronmajorlanddevelopment,environmentaland

capital  improvement  projects.

*  Instituted  review  of  interdepartmental  policies  and  task  analyses  for  the  purpose  of

improving  employee  and departmental  efficiency.

Assistant  CilyAttorney,  City  of  Riviera  Beach

Riviera  Beach,  FL

June  1996-June  1999

*  Litigated  cases on  behalf  of  the City  up to and including  trial.

*  Represented  the  City  in  employee  disciplinary  hearings  and arbitrations.

*  Acted  as chief  negotiator  in  contract  negotiations  with  citywide  employee  unions.

*  Provided  legal  representation  to the City  in  E.E.O.C.  complaints.

*  Served  as advising  counsel  for  the City  on several  municipal  boards  including

Planning  &  Zoning  and Zoning  Board  of  Adjustment.

@ PreparedlegalmemorandafortheCityAttorneyandrenderedformallegalopinionsto

the City  Council,  all  department  heads,  and administrative  personnel  of  the  City.

*  Drafted  and  reviewed  contracts  and  other  legal  documents  on behalf  of  the City.

StaffAttorney  for  theHonorable  W MatthewStevemon,  Fourth District Court of  Appeal
West  Palm  Beach,  FL

April  1994-June  1996

*  Researched  case law  and  wrote  formal  bench  memoranda  on final  civil  and

criminal  appeals  emanating  firom  six  counties  for  consideration  by  Judge

Stevenson  and other  judges  on the  appellate  panel.

*  Analyzed  writs  and  motions  filed  in  the  appellate  court.

*  Assisted  judges  in  drafting  published  opinions.

AssistantPublic  Defender, 15th Judicial Circuit Public Defender's Office
West  Palm  Beach,  FL
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October  1993-April  1994

*  Appellate  Division:  Wrote  felony  criminal  appeals  for  indigent  clients  convicted  in

trial  court.  Reviewed  transcripts,  determined  viable  issues,  researched  and  briefed

arguments  to be heard  at the  appellate  level.

*  TrialDivision:  Assignedamisdemeanorcaseload.  Createdandarguedpre-trial

motions,  conducted  discovery,  negotiated  plea  bargains,  litigated  jury  and  non-jury

trials.

Education

University  of  Florida  College  of  Law

Gainesville,  Florida

Juris  Doctor,  May  1993

Purdue  Univiersity

West  Lafayette,  Indiana

Bachelor  of  Science  in Economics  May  1990

Bar  Admissions

*  Member  of  the  Florida  Bar

(admitted  1994)

*  United  States  Southern  District  of  Florida

(admitted  1999)

*  Supreme  Court  of  the United  States

(admitted  2012)

Civic  and  Professional  Organizations

*  Co-Chairperson  of  the Florida  Bar's  Board  Certification  Committee  for  City,  County  and

Local  Government  Law

*  Florida  Bar,  member  of  City,  County  and  Local  Government  Section

*  Palm  Beach  County  Bar  Association

*  Palm  Beach  Gardens  Elementary  School  Advisory  Council

Certifications

@ Florida  Bar  City,  County  and  Local  Government  certification
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all
MARKEI"

Lawyers  Professional  Liability  Declarations

This  Is a claims  made  and reported  policy
Please  read this  pollt,y  and al) endorsements  and attachments  carefully

Markel  Insurant,e  Company

"A  Stock  Company"

Ten Parkway  North
Deeriield,  IL 60C115

Claims  Msde  and  Reported  Coverage:  The coverage  arfotded  by this policy  Is (lmiled lo liability  for only those Clalms which are first
made  against  the Insured  during  the Pollt,y Period or any applicable  Extended  Reporting  Period, and milch  are reported  to the Company  in
accordance  with SECTION  V - When  to Repor( a Claim.

Notice:  This pollcy  may contain  promsions  that reduce  the Limits of LIabllily  s[a!ed in the policy  by the costs  or legal defense, unless  the
Named  Insured  has selected  to purchase  separate Limits of Llabllit5r ror Claims Expenses  as noted In Item 4. of the Declarations.
This  policy  may contain  ptovislons  that  permit  lega( defense  coats to be applied against  the deductible,  unless  the Named Insured  has selecled
to purchase  lhe deduclible  applicab(e  to Damages  only as noted in lhe Item 5. of the Declaralions.
Please  read the pollcy  carefully.

Polk,y  Number:  IiA3  0 6 3 7 7 Renewal  of Polk,y:  IiA3  0 5 213

l.NAMEDIN8UREDiTorcivia,  Donlon,  Goddeau  & Angay,  P,A,

ADDRESS: 701  Northpo.Lnt  Parkway
8u:ite  209
West  Palm  Beaah  FL  33407

2.POLtCYPERiOD:  From  04/24/2018  to  04/24/2019

al 12:01 A.M. Standard  Time at lhe Named  Insured's  address  shown  above.

IN RETURN  FOR THE PAYMENT  OF THE PREMIUM,  AND  SUBJECT  TO ALL  THE TERM8  0F  TH!S POLICY,
THE COMPANY  AGREES  WITH  THE INSURED  TO PROViDE  THE INSURANCE  AS ST  ATED  IN THIS POIICY,

3. L1MIT8 0F  LIABILITY: Each  Claim:  Q 1,  0 0 0,  0 0 0

Aggregate: 01,000,000

4. CLA1M8  EXPENSES:

A. Included  within  Ihe Limits of Liabllily

B. Haw  separate  Llmlts  of Liability

Option  Purchased

[]
[X)

5.DEDLICTIBLE:EachClalmandAggregate:  05,000
A. Deductibie  applies  !o Damages  on!y

B. Deductible  applies to Damages  and Claims  Expenses

8,ANNUALPREMIUM:  S 16,306.00

Tota(Premium  $ 16,306,00
7,RETROACTIVEDATE:  April  24,  1989

8. Forms  and  endorsements  applying  to this  Coverage  part  and made  part  of  this  policy  at the tline  of  Issue:
MIIP  1400-Fll  07  13  FII  AMBNDATORY  ENDT
MIIP  1218  02  17  BREAC'H  MITIGATION  E,XPENgE  COVG
MIiP  1219  02  17  ENHANCRMENT  ENDT
MPII,  1007  03  14  PRIVACY  NOTICE
MPlIi  1083  04  15  0PAC  ADVISORY  NOTICE
MLP  0001  07  13  MARKEL  INS  LAWYERS  PROF  POLICY

To  Reporl  a Loss
o Dial  toll-free  #1 (844)777-8323  or  visit  our
a Websile:  https://my.rpsins.com/claimsfnol
a Contact  Insurer  directly  (see  policy  section)

9, Report  CJaims  by fax, registered  mail  or email  to:
Claims  Ser4ce  Cen!er:  Markel Service  Incorporated;  Ten Parkway  North, Deerfletd, Illlnols 600j6
Fax (847) 572-6338  E- mail: neivc!alms@markelcorp.com

RPSBRD/SC/2Cl18.04.23

These Declarations,  togetherwith  the Common POlla7 COndltionS  and Coveira(p  Fonn(s)  and any Endorsement(s),  complete  the aboVti numbered  poltcy.

IRD/SC/2C118.04.23

Authorized  Representative  'y'

Markel  Producer  # 36993Producer  Name: RPS Plus Companies,  1150  u.s. Highway  22, Suite 120 Bridgewaler,  NJ 08807
MDLP  1000  0217

IssueDa}e:  04/23/2018
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IN  THE  DISTRICT  COURT  OF AJ'PEAL  OF THE  ST  ATE  OF FLORIDA

FOURTH  DISTRICT

CASE  NO.;  4D16-3084

L.T.  NO.:  502016CAOO1119

LYNDA  MAHONEY  and  ROSANNE

MALAKATES

Appellant/Petitioner(s)

CITY  OF LAKE  WORTH  and GULFSTREAM

HOTEL,  LLC

Appellee/Respondent(s)

CITY  OF  LAKE  WORTH'S  RESPONSE

TO  PETITION  FOR  WRIT  OF  CERTIORARI

TORCMA,  DONI,ON,  GODDEAU

& ANSAY,  p.A.

Glen  Torcivia,  Esquire

Florida  Bar  No.  43374

Carolyn  Ansay,  Esquire

FloridaBarNo.  0109622

701 Northpoint  Parkway,  Suite  209

West  Palm  Beach,  Florida  33407

Telephone  (561)  686-8700

Fax  (561)  686-8764

glen@,torcivialaw.com

cansay@,torcivialaw.com
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ABBREVIATIONS  AND  REFERENCES  TO  THE  RECORD

The  City  of  Lake  Worth  will  be referred  to as (((2ity55 0r  "Respondent."  The

Petitioners  in  this  appeal,  Lynda  Mahoney  and  Roseanne  Malakates,  will  be referred

to  collectively  as "Petitioners.'5  The Petition  for Writ  of  Certiorari  filed  by

Petitioners  in  this  appeal  will  be referred  to as "Petition."

Citations  to  the  Appendix  filed  by  Petitioners  will  be referred  to as "App.  Vol.

Ex.  "  when  refetring  to documents  contained  in the  first  three  volumes  of

the  Appendix.  Citations  to the  Corrected  Supplemental  Appendix  will  be referred

to as "Supp.  App.  Ex.

ST  ANDARD  OF  REVIEW

Petitioners  are seeking  review  of  the  circuit  court=s  per  curiam  affirmance  of

the City's  quasi-judicial  decision  to rezone  property.  App.  Vol.  1 Ex. 1.  The

decision  of  a circuit  court  sitting  in its appellate  capacity  is generally  conclusive

because  second-tier  review  is extraordinarily  limited  and  should  not  be used  as a

way to obtain a second appeal. City of  Deerfield  Beach v. Valliant, 419 So.2d 624,

626(Fla.l982).  'GAsacasetravelsupthejudicialladder,reviewshouldconsistently

become  narrower,  not  broader."  Haines  City  Cmty.  Dev.  v. Heggs,  658  So.2d  523,

530  (Fla,  1995).

1
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The  limited  standard  of  review  applicable  to a district  court  in reviewing  a

circuit  court  appellate  decision  is whether  the circuit  court  1) afforded  procedural

due  process  of  law  and  2) applied  the  correct  law.  Id. at 530. Failure  to apply  the

correct  law  is synonymous  with  a departure  from  the  essential  requirements  of  law.

Id.  at 528. In  other  words,  this  court  cannot  be concerned  with  mere  legal  error  but

must  look  for  an act  that  results  in  a gross  miscarriage  of  justice.  Id.  (citing  Combs

v. State,  436  So.2d  93, 95-96  (Fla.l983)).

Here,  the  circuit  court  entered  the  order  affirming  the  City's  decision  without

an opinion.  App.  Vol.  1 Ex.  1. In  the  usual  case,  district  courts  "do  not  reach  behind

a circuit  court  appellate  division  per  curiam  affirmance  to grant  relief'  unless  the

reason  for  the  per  curiam  affirmance  is clear.  Granada  Insurance  Company  v. Mark

A. Cereceda,  D.  C., P.A.,  997  So.2d  1243  (Fla.  3d  DCA  2008).  Further,  without  any

controlling  precedent,  the district  court  cannot  conclude  that  the circuit  court

violated  a clearly  established  principle  of  law  and  at most  must  find  that  the  circuit

court  misapplied  the correct  law.  Stilson  v. Allstate  Ins. Co.,  692 So.2d  979,  982

(Fla,  1997).  Misapplying  the  correct  law  is not  enough  to create  a miscarriage  of

3ustice warranting reversal by a district court when reviewing a circuit court's

appellate  decision.  Id.

2
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INTRODUCTION

Petitioners  filed  a Petition  for  Writ  of  Certiorari  with  this  court  to challenge

the  circuit  court's  affirmance  of  the  City's  quasi-judicial  decision  to rezone  property

owned  by HH  GULFSTREAM  LAND  HOLDINGS,  LLC  ("Gulfstream").  App.

Vol.  l Ex. 1.  Petitioners  claim  that  the circuit  court's  affirmance  of  the City's

approval  of  Ordinance  Number  2016-04  and  HRPB  15-01300001  (collectively,  the

"Ordinance")  violated  the  essential  requirements  of  law.  Petition  at 1.

At  the  outset,  the  Petition  for  Writ  of  Certiorari  before  this  court  fails  to meet

the very  strict  standard  of  review.  The  circuit  court's  affirmance  of  the City's

decision  was  entered  without  opinion.  App.  Vol.  1 Ex.  1.  There  is nothing  in  the

record  to support  the notion  that  the circuit  court  failed  to afford  procedural  due

process  of  law  or failed  to apply  the  correct  law. Petitioners  merely  seek  a second

appeal  and, therefore,  the case is not  properly  before  this  court  and  the Petition

should  be denied.

Even  if  Petitioners  claims  were  properly  before  this  court  for  determination,

the  lower  court  did  not  err  in  the first  appeal  when  it affirnned  the City's  decision.

The  Ordinance  Petitioner  challenged  involves  the  rezoning  of  real  property  owned

by  Gulfstream  from  Medium  Density  Multi-Family  Residential  (MF-30)  to

Downtown  (DT).  App.  Vol.  1 Ex. C.  The Downtown  zoning  designation  is

consistent  with  the City=s  Comprehensive  Plan  land  use designation  of  Downtown
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Mixed  Use (DMU)  which  provides  for  maximum  heights  of  65 feet. App.  Vol.  1

Ex. C; App. Vol.  III Ex. G. Petitioners  claim  that the Ordinance  rezoning

Gulfstream's  property  is invalid  because of  a purported  amendment  to the City

Charter  that  passed  by referendum  in 2013 and attempted  to reduce  building  heights

in  the Downtown  zoning  district  to "not  to exceed  45 feet'5 (<'Charter  Amendment'5).

Petition  at 2.

However,  the referendum  seeking  passage of  the Charter  Amendment  was

proposed  just  as the City  amended  its Comprehensive  Plan  to permit  building  height

up to 65 feet  in  the Downtown  zoning  district.  App.  Vol.  III  Ex. H; Supp,  App.  Ex.

5, The Charter  Amendment,  therefore,  was invalid,  void  and was never  included  in

the  City's  Charter  because  it  violated  section  163,3167,  Florida  Statutes.

Specifically,  since  the  Charter  Amendment  was  in  regard  to  the  City5s

Comprehensive  Plan, it cannot  be implemented  by referendum.  Because  the

purported  Charter  Amendment  is ineffective,  the City  followed  the essential

requirements  of  the law  in approving  the Ordinance  and the circuit  court  properly

affirmed  the decision  without  opinion.  Accordingly,  the Petition  here must  be

denied.

4
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ARGUMENT

I.  The  Petition  Should  be Dismissed  As  an Improper  Second  Appeal

The  Petition  before  this  court  seeks  an improper  second  appeal  of  the  circuit

court's  first  appeal  affirmance  of  the City's  rezoning  decision.  The  decision  of  a

circuit  court  sitting  in  its appellate  capacity  is generally  conclusive  because  second-

tier  review  is extraordinarily  limited  and should  not  be used  as a way  to obtain  a

second appeal. City ofDeerfieldBeach  v. Valliant, 419 So.2d 624, 626 (Fla.l982).

"As  a case travels  up the judicial  ladder,  review  should  consistently  become

narrower,  not  broader."  Haines  City  Cmty.  Dev.  v. Hegg:s,  658  So.2d  523,  530  (Fla.

1995).  Without  a violation  of  a clearly  established  principle  of  law  resulting  in  a

miscarriage  of  justice,  the  district  courts  are without  jurisdiction  to hear  second-tier

certiorari cases of circuit court appellate decisions. Futch v. Florida  Department of

Highway Safety and Motor Vehicles, 189 So.3d 131, 132 (Fla. 2016) (finding  that

the Fifth  District  inappropriately  exercised  its certiorari  jurisdiction  to review  a

circuit  court  order  because  there  was  no miscarriage  of  justice).

Here,  the  circuit  court's  affirmance  of  the City's  decision  in  the first  appeal

was  entered  without  a written  opinion.  App.  Vol.  1 Ex.  1. This  court,  in  reviewing

the decision  in the first  appeal  below,  must  consider  whether  the circuit  court  1)

afforded  procedural  due  process  of  law  and  2) applied  the  correct  law.  Haines  City
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Cmty.  Dev.  v. Heggs,  658  So.2d  523,  530  (Fla.  1995)(emphasis  added).  The  court

cannot  be concerned  with  mere  legal  error  but  must  look  for  an act  that  results  in a

gross  miscarriage  of  justice.  Id. (citing  Combs  v. State,  436 So.2d  93, 95-96

(Fla.l983)).  Since  there  was  no written  opinion  in the first  appeal,  district  courts

typically  "do  not reach  behind  a circuit  court  appellate  division  per curiam

affirmance  to grant  relief'  unless  the  reason  for  the  per  curiam  affirmance  is clear.

Granadalnsurance  Companyv.  MarkA.  Cereceda,  D.C.,  P.A.,  997  So.2dl243  (Fla.

3d  DCA  2008).  Here,  Petitioners  have  made  no argument  as to how  this  restrictive

standard  is met  and merely  seek  a second  appeal  by submitting  nearly  the same

arguments  as presented  in  the  first  appeal  below.  Petition  at 3, 5-19.

Additionally,  there  is no case law  directly  in conflict  with  the per  curiam

affirmance  in the first  appeal.  Thus,  without  a written  opinion  or controlling

precedent,  the  district  court  cannot  conclude  that  the  circuit  court  violated  a clearly

established  principle  of  law  and, at most,  could  only  find  that  the circuit  court

misapplied  the correct  law,  Stilson  v. Allstate  Ins. Co.,  692 So.2d  979,  982  (Fla.

1997).  Even  if  it could  be found  that  the  circuit  court  misconstrued  the law  in  the

first  appeal  when  it affirmed  the  City's  decision,  which  the  City  vigorously  disputes,

misapplication  of  the correct  law  is not  enough  to create  a miscarriage  of  justice

warranting  reversal.  Id.  Since  the Petition  merely  attempts  to obtain  a second

appeal  of  a per  curiam  affirmance  below,  it  must  be denied.
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II.  The  Circuit  Court  Properly  Affirmed  the  Rezoning  Because  the  City

Charter  Does  not  Limit  Building  Height  to 45 Feet

If  this  court  were  to consider  the merits  of  the Petition,  Petitioners'  entire

argument  both  in  the  first  appeal  and  before  this  court  is based  upon  language  which

does  not  actually  exist  in  the  City's  Charter.  Supp.  App.  Ex.  5 at Ex.  C. While  there

indeed  was  a referendum  in the  City  to limit  building  height  to 45 feet  in  2012,  as

more  fully  discussed  below,  the  referendum  language  was  never  incorporated  into

the City  Charter  because  it is prohibited  by  section  163.3167(8),  Florida  Statutes.l

Supp.App.Ex.5atEx.C.  Indeed,asindicatedinanEditor5snoteintheCityCharter

itself,  the  referendum  was  nullified  and  the  Charter  Amendment  was  voided.  Supp.

App.  Ex.  5 at Ex.  C.

In  fact,  counsel  for  the  Petitioners  filed  a mandamus  action  against  the  City  in

2013  seeking  an order  compelling  the City  to transmit  the Charter  Amendment  to

the  Department  of  State  thereby  legally  incorporating  the  language  into  the City's

Charter.  See 020l3CAOl2420XXXXMBAJ  (Fla.  15th Cir.  Ct. 2013).2  However,

the  case  was  voluntarily  dismissed  afterthe  City  arguedthe  Charter  Amendment  was

null  and  void  based  upon  section  163.3167,  Florida  Statutes,  essentially  the same

' Section  163.3167(8),  Florida  Statutes  is part  of  Florida's  Community  Planning  Act

as more  fully  set forth  below.

2 The  relevant  pleadings  of  this  case were  judicially  noticed  by the  court  below  in

the  first  appeal.
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position  the City  took  in  the  first  appeal  below.  Supp.  App.  Ex.  5. Again,  the  City

Charter  on its face notes that the referendum  was  nullified  and the  amendment  was

voided  as a result  of  section  163.3167,  Florida  Statutes. Supp. App.  Ex.  5 at Ex.  C.

As a result, Petitioners  here base their entire  argument  on a purported  charter

amendment  which  simply  does  not  exist.  As a result,  the circuit  court  properly

upheld  the City's  actions  in passing  the Ordinance  and  it cannot  be said  here  that  the

circuit  court  failed  to apply  the  correct  law.

A.  State  Law  Provides  Strict  Mandates  for  the Adoption  of

Comprehensive  Plan  Amendments

Even  if  the language  of  the referendum  was  incorporated  into  the  City  Charter,

itwouldbenullandvoidpursuanttoFloridalaw.  Chapterl63,PartII,oftheFlorida

Statutes, known  as the Community  Planning  Act,  specifically  governs  the

establishment  and implementation  of  comprehensive  planning  programs  of  local

governrnents.  See Fla. Stat. § 163.3161.  Once a local government  adopts  a

comprehensive  plan, all land development  regulations  adopted and all approved

development  within  that locality  must be in conformance  with the  adopted

comprehensive  plan.  See Fla.  Stat.  § 163.3194.

The Community  Planning  Act  outlines  detailed  procedures  for adopting

comprehensive  plan  amendments  which  involve  review  by multiple  City  boards.

Moreover,  property  owners  and  the  public  generally  are afforded  an opportunity  to

participate  at the City's  public  hearings  and  before  review  boards  and  comment  on
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the proposed  amendments.  Amendments  to a local  government5s  comprehensive

plan  are legislative  decisions  because  the amendments  are evaluated  on several

levels  of  governrnent  to ensure  consistency  with  the Community  Planning  Act  and

to provide  ordered  development.  See Martin  County  v. Yuseum,  690 So. 2d 1288

(Fla.  1997).

Section  163.3167(8)  of  the Community  Planning  Act  provides:

(a)  An  initiative  or referendum  process  in  regard  to any  development  order
is prohibited.

(b)  An  initiative  or  referendum  process  in  regard  to  any  local
comprehensive  plan  amendment  or map  amendment  is prohibited  unless  it is
expressly  authorized  by specific  language  in a local  government  charter  that
was lawful  and in effect  on June 1, 2011.  A  general  local  government  charter
provision  for  an initiative  or referendum  process  is not  sufficient.

(c)  It is the intent  of  the Legislature  that initiative  and referendum  be
prohibited  in regard  to any development  order.  It is the  intent  of  the
Legislature  that  initiative  and  referendum  be prohibited  in  regard  to any  local
comprehensive  plan  amendment  or map amendment,  except  as specifically
and narrowly  allowed  by paragraph  (b). Therefore,  the prohibition  on
initiative  andreferendum  stated  in  paragraphs  (a) and  (b)  is remedial  innature
and applies  retroactively  to any  initiative  or referendum  process  commenced
after  June 1, 2011,  and any  such  initiative  or referendum  process  commenced
or completed  thereafter  is deemed  null  and void  and of  no legal  force  and
effect,

(emphasis  added).  The  language  of  section  163.3167(8),  Florida  Statutes,  clearly

expresses  the legislative  intent  that  the scope  of  permissible  challenges  in  regard  to

comprehensive  plans by referenda  be  limited  and narrow.  See Fla.  Stat.  E§

163.3167(8)(b),(c).

9
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Consistent  with  this  narow  scope,  section  163.3167(8)  bars a referendum  in

regard  to any comprehensive  plan  amendment  unless  exempted  by specific  charter

authorization  that  existed  before  June 1, 2011. See Archstone  Palmetto  Park,  LLC

v. Kennedy,  132  So. 3d 347 (Fla.  4th  DCA  2014)  (addressing  the legislative  intent

of  section  163,3167(8)).  If  not specifically  authorized  by charter,  a referendum

process  in regard  to a comprehensive  plan  amendment  is deemed  "null  and void"

and of "no  legal force  and effect."  Fla.  Stat.  § 163.3167(8)(c).  Section

163.3167(8)(c)  reiterates  the narrow  application  of  the exception  to the general  rule

that  a referendum  is prohibited  in regard  to any comprehensive  plan  amendment:

"[i]It  is the intent  of  the Legislature  that  initiative  and referendum  be prohibited  in

7any  local comprehensive plan amendment or map amendment, except as

specifically  and narrowly  allowed  by paragraph  (b).'5  Fla. Stat. !§ 163.3167(8)(c)

(emphasis  added).

Petitioners  did not allege,  nor does there  exist,  a City  Charter  provision

specifically  authorizing  areferendum  in  regard  to a comprehensive  plan  amendment.

Supp.  App.  Ex.  3 and 7. This  means  that  the general  and  broad  rule  applies  that  a

referendum  is prohibited  "in  regard  to"  any  comprehensive  plan  amendment.  Thus,

the circuit  court  properly  affirmed  the City's  decision  to grant  the rezoning  in the

first  appeal.

10
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B.  The  Language  of  Section  163.3167(8),  Florida  Statutes  is Clear

The proper  interpretation  of  a statutory  provision  begins  with  examining  the

language of the express provision.  Zingale  v. Powell,  885 So. 2d 277, 282 (Fla.

2004). "Although  legislative  intent  is the 'polestar'  of  statutory  interpretation,  such

intent is derived primarily from the language of  the statute. Cason v. Fl. Dept. of

Mgmt. Servs., 944 So. 3d 306, 312 (Fla. 2006). Black's  Law  Dictionary  defines  "in

regard to'5 as "concerning;  relating  to; in respect  of; with  respect  to; about."  Black's

Law  Dictionary  (Centennial  Ed./6'h  Ed. 1990).

By drafting  section 163.3167(8) so that it prohibits  any and all referenda  "in

regard  to" (i.e., "concerning"  or "relating  to" or "about")  any amendment  to a

comprehensive plan, the Legislature chose language that drew  the scope  of  this

prohibition  in the broadest possible  terms.  Here, when  the City  modified  its

Comprehensive  Plan  to allow  building  height  up to 65 feet, and as a direct  reaction

thereto,  a citizen's  initiative  was formed  and a Chatter  Atnendment  was passed  to

reduce  the maximum  building  height  to 45 feet. Supp. App.  Ex. 5. The Charter

Amendment  here directly  "relates  to"  or "COnCernS"  Or is "about'5  a comprehensive

plan amendment  and falls squarely  within  what  section  163.3167(8)  expressly

prohibits.

11
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C.  Timing  Establishes  the  Referendum's  Intent  to Amend  the  City's

Comprehensive  Plan.

The  timing  of  the  referendum  and  the  Charter  Amendment  leaves  no doubt

that  the language  was  "in  regard"  to an amendment  to the  Comprehensive  Plan,  in

direct  violation  of  section  163.3167(8). The  amendment  to  the  City5s

Comprehensive  Plan  establishing  the sixty  five  foot  building  height  limit  for  the

district  in  which  Gulfstream's  property  is located  considered  by  the  City  as follows:

May  2, 2012:

May  9, 2012:

Planning  and  Zoning  Board  Workshop  Discussion  and

Community  Input

Historic  Resources  Preservation  Board  Workshop

Discussion  and  Community  Input

May  22,  2012:  City  Commission  Workshop  Discussion

June  6, 2012: Planning  and  Zoning  Board  Action  to Recommend

Approval  to the  City  Commission

June  13,  2012:  Historic  Resources  Preservation  Board  Action  to

Recommend  Approval  to the  City  Commission

June  19,  2012:  City  Commission  Approved  on  First  Reading

August  7, 2012:  City  Commission  Approved  on  Final  Reading

Ordinance  2012-25

Supp.  App.  Ex.  5 at Ex.  D.3

The  citizens  seeking  to challenge  this  amendment  by  referendum  (1) initiated

their  efforts  and  met  with  representatives  of  the  City  no later  than  June  21,  2012;  and

3 The  circuit  court  took  judicial  notice  of  Ordinance  2012-25  in  the  first  appeal.
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(2) filed  the Statement  of Organization  of Political  Committee  of Respectful

Planning  Lake Worth  (their committee  sponsoring  the  petition  seeking  the

referendum)  four  days later  on June 25, 2012. App.  Vol.  1 Ex. 2. This  was also  just

6 days after  the City  Commission's  first  vote  to approve  the ordinance  amending  the

City's  Comprehensive  Plan and immediately  after  months  of  intense  discussion

about  the amendments  to the Comprehensive  Plan  to which  the referendum  was

directed.  Supp.  App.  Ex. 5 at Ex. D.

Placement of the referendum  on the ballot  was approved  by the  City

Commission  with first  reading  on July  28, 2012. App.  Vol.  1 Ex. 2. It  is difficult  to

conceive  of  a more  direct  link  between  a comprehensive  plan  amendment  which  was

in the process  of  adoption  and a referendum  attempting  to invalidate  it. It is clear

based  upon  the record  that  the referendum  and Charter  Amendment  were  "in  regard

to" the Comprehensive  Plan  provision  allowing  for  sixty  five  foot  building  heights.

The  referendum  directly  violated  section  163.3167(8),  Fla. Stat., was  null  and void

and was never  incorporated  into  the City's  Charter.  As a result,  the City  approved

the rezoning  and the circuit  court  affirmed  the decision,  without  opinion,  in the first

appeal.

D.  Similar  Cases  Support  the  Position  That  Referenda  Cannot  Amend
City's  Comprehensive  PJan

The  referendum  at issue here soughtto  usurp  the statutory  comprehensive  plan

amendment  process set forth  in the Community  Planning  Act and the City5s
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legislative  process in order to create contrary charter provisions  via  referendum.

Two similar Florida cases are instructive here. In Town of  Ponce Inlet  v. Pacetta,

LLC, 63 So. 3d 840 (Fla. 5th DCA 2011), a citizens5  initiative  petition  placed  a

referendum on the ballot  to amend the Town's  charter  to restrict  certain  construction

and uses on Pacetta5s property. Id. at 840. The referendum  passed  and  had  the effect

of  placing immutable  charter  restrictions  on the property.  Id. Pacetta  filed  suit  to

invalidatethereferendumundersectionl63.3167(12),FloridaStatutes.  Atthetime,

section 163.3167(12) prohibited  referendum  in regard  to development  orders  or

comprehensive plan  amendments  affecting  five  or fewer  parcels."  Id.  at 841. Upon

determining  that the property  at issue  was five  or fewer  parcels,  the  trial  court  ruled

that section 163.3167(12)  invalidated  the charter  amendment,  Id. at 840. The  Town

appealed and the Fifth  District  affirmed  the trial  court's  ruling.  Id.

Pacetta made it abundantly  clear  that  use of  the referendum  process  to amend

a city charter is invalid  if  it has the effect of amending  a local  comprehensive  plan.

The referendum in Pacetta tried to do precisely that and failed.  As here,  in  Pacetta

4 Section 163.3167(12)  was  the precursor  provision  to section  163.3167(8).  Section
163.3167(12) was enacted in 1995 and placed  limitations  upon  the initiative  or
referendum process  in regard  to any local  comprehensive  plan  amendment  that
affects  five  or fewer  parcels.  Section  163.3167(12)  was amended  in 2011 and
renumbered  to section  163.3167(8).  Section  163.3167(8)  is essentially  the same
provision  although  the referendum  process  is  now  prohibited  for  all  local
comprehensive  plan  amendments,  not  just  those  affecting  five  or fewer  parcels.  See
Archstone  Palmetto  Park,  LLC,  132  So. 3d at 351.
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the  process  by  which  the  proponents  sought  to make  a change  to the  comprehensive

plan  was  by  referendum  amending  the  town's  charter,  not  the  town's  comprehensive

plan  itself.  The  charter  amendment  in  Pacetta  was  invalidated  because  it violated

section  163.3167(12).  In this  case, the Charter  Amendment  is similarly  invalid

because  it was  passed  by  referendum  and  has the  effect  of  changing  the  maximum

building  height  permitted  by the City's  Comprehensive  Plan.  This  use of  the

referendum  process  to circumvent  the comprehensive  plan  process  is expressly

barred.

Similarly, in Preserve Palm Beach Political  Action Committee v. Town of

PalmBeach,50So.3dl176,  1178(Fla.4thDCA20lO),apoliticalactioncommittee

sought  to have  the  Town's  charter  amended  by  referendum  to prevent  the  demolition

of  a local  theater,  The  theater  at issue  was  the  subject  of  a 1979  development  order

issued  by the Town.  Id.  The Town  challenged  the referendum  under  section

163.3167(12),  Florida  Statutes,  as the charter  amendment  would  make  the 1979

development  order  immutable  except  by  referendum.  Id. Importantly,  the  process

used  to effect  this  change  to the  development  order  was  a referendum  to amend  not

the order  itself,  but  the  Town's  charter.  The  trial  court  agreed  with  the  Town  and

ruled  the  proposed  referendum  invalidated  by section  163.3167,  Florida  Statutes.

The  political  action  committee  appealed  and  the  Fourth  District  affirmed.  Id.  In

other  words,  the  referendum  was  invalid  even  though  it sought  to amend  the  charter,

15

July 26, 2018                                                                                      Page 147

AGENDA ITEM ###STAMP_ITEMNUMBER#



because  by changing  the charter  it would  have  effectively  amended  a development

order,  in violation  of  section  163.3167,  as is the attempted  circumvention  of  the

City's  comprehensive  plan  here.

In both  Pacetta  and Preserve  Palm  Beach,  the referenda  at issue were

invalidated  under  section  163.3167,  Florida  Statutes,  as they  involved  use of  the

referendum  process  in regard  to amendments  to  a comprehensive  plan  or  a

development  order,  respectively.  The  courts  in  each  case upheld  the towns'  right  to

render  comprehensive  plan  amendments  and  development  orders  without

interference  by the referendum  process.  While  these cases dealt  with  earlier

language  to section  163.3167,  the central  holding  in  both  cases (the  unavailability  of

referenda  process  to effect  changes  to a comprehensive  plan  or development  order

by amending  the charter)  is directly  applicable  to the present  case.  In the present

case, the referendum  process  cannot  supersede,  circumvent  and amend  the City's

Comprehensive  Plan.  Section  163.3167  prohibits  such action  and renders  the

referendum  null  and  void.

Accordingly,  Petitioners  have  not  established  that  the circuit  court  failed  to

follow  the essential  requirements  of  the law in the  first  appeal  because  the

referendum  is null  and void  and of  no legal  force  and effect  by virtue  of  section

163.3167(8),  Florida  Statutes,  Approval  of  the Ordinance  and the rezoning  of

Gulfstream5s  property  was properly  affirmed  by  the  circuit  court  in the first  appeal.
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E.  The  Referendum  Was  Not  Merely  a Charter  Amendment

Petitioners5  claim  that  a referendum  to vote  on a Charter  Amendment  is not

expressly preempted by State law is unavailing,  and their  citation  to Sarasota

Alliance  forFairElections,  Inc.  v. Browning,  28 So. 3d 880 (Fla.  2010)  is misplaced.

Petition at 5. Sarasota Alliance confirmed the Florida  Legislature's  power  to

expressly preempt particular subject areas, thereby barring  local government

enactment,  "by  clear  language  expressing  that intent."  Sarasota  Alliance,  at 886.

(See also, City  of  Hollywood  v. Mulligan,  934 So.2d 1238, 1243 (Fla. 2006)  ("An

'eXpreSS5 reference  is one which  is distinctly  stated and not le:tt to inference.

However,  "[t]he  preemption  need not be explicit  so long as it is clear that the

legislature  has clearly  preempted  local  regulation  of  the subject.'5).

Florida's  Community  Planning  Act  contains  precisely  such an expression  of

intent.  Specifically,  section  163.3161  provides  as follows:

Subsection 7: "It  is the i  of  this act that  the activities  of  units  of  local
government  in the preparation  and adoption  of  comprehensive  plans,  or
elements  or portions  therefor,  shall  be conducted  in conformity  with  this
act."

Subsection  (8): "The  provisions  of  this act in their  interpretation  and
application  are declared  to be the minimum  requirements  necessary  to
accomplish the stated intent, purposes,  and obiectives  of  this act; to
protect  human,  environmental,  social,  and economic  resources;  and to
maintain,  through  orderly  growth  and development,  the character  and
stability  of  present  and future  land  use  and development  in  this  state."

(emphasis  added).  These statements  clearly  express the Legislature's  intent  that

17
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local  amendment  of  comprehensive  plans  be carried  out  only  in  compliance  with  the

express  limitations  contained  within  the  Community  Planning  Act,  such  as section

163.3167(8)'s  prohibition  against  local  referenda  "in  regard  to any  comprehensive

plan  amendment,"  thereby  barring  precisely  the  type  of  local  enactment  utilized  with

regard  to the  purported  Charter  Amendment.

As  discussed  more  fully  herein,  which  is incorporated  by  reference,  section

163.3167(8)  broadly  applies  to prohibit  a referendum  ggin regard  to"  an amendment

to a comprehensive  plan.  This  includes  when  an amendment  to a Charter  is sought

by  referendum  and  attempts  to unwind  an amendment  to a comprehensive  plan.

The  Petition  accurately  cites  SarasotaAlliance  for  the  proposition  that  "conflict

exists  when  two  legislative  enactments  cannot  co-exist."  (Petition,  at p. 5) This  is

precisely  the situation  between  the Charter  Amendment  and section  163.3167(8).

There  is no rational  way  to conclude  that  the  Charter  Amendment  is not  ctin regard

to"  the  amendment  to  the  Comprehensive  Plan  that  increased  the  maximum  building

height  to sixty  five  feet. As  such,  there  is no rational  way  to reconcile  the  Charter

Amendment  and  section  163.3167(8)'s  prohibition  against  such  referenda.

Pacetta  confirms  this.  Issued  one year  after  Sarasota  Alliance,  the Pacetta

opinion  does  not even mention  Sarasota  Alliance,  yet it still  invalidated  a

referendum  that  had  amended  a municipal  charter  in  a manner  that  was  "in  regard

to"  the  local  comprehensive  plan.  Sarasota  Alliance  did  not  prohibit  this  result  -  it

18
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compelledit.  Similarly,inthiscase,theattempttoamendtheCity'sComprehensive

Plan  via  referendum  was prohibited  andthe  circuit  court  properly  affirmed  the City's

decision.

CONCLUSION

The Petition  for  Writ  of  Certiorari  filed  with  this  court  is merely  an  attempt  to

obtain  a second  appeal  of  the lower  court's  per  curiam  affirmance  of  the City's  quasi-

judicial  decision.  Even  if  the case were  properly  before  this  court,  Petitioners  have

failed  to establish  that  the circuit  court  sitting  in its appellate  capacity  did  not  follow

the essential  requirements  of  the law in affirming  the City5s decision  to rezone

property.  For  the foregoing  reasons,  the City  respectfully  requests  that the Court

deny  the Petition  for  Writ  of  Certiorari.

19
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CERTIFICATE  OF  SERVICE

I HEREBY  CERTIFY  that  on  February  7, 2017,  a true  and  correct  copy  of

the  foregoing  was  filed  electronically  with  the  court  and  served  via  e-service  to

Ralf@,Ralfl3rookesAttorney.com;  Ralff3rookes@,gmail.com,  Ralf  Brookes,  Esq.,
Ralf  Brookes,  1217  E. Cape  Coral  Parkway  # 107,  Florida  33904.

/s/Glen  Torcivia

Glen  Torcivia

Florida  Bar  No.:  43374

Carolyn  Ansay

FloridaBarNo.:  109622

TORCIVIA,  DONI,ON,  GODDEAU  &

ANSAY,  P.A.

701 Northpoint  Parkway,  Suite  209  West

Palm  Beach,  FL  33407

Phone:  (561)  686-8700

Fax:  (561)  686-8764

glen@,torcivialaw.com
cansay@torcivialaw.com

CERTIFICATE  OF  COMPLIANCE

I HEREBY  CERTIFY  that  this  Response  to  Petition  for  Writ  of  Certiorari

complies  with  the  font  requirements  of  Florida  Rules  of  Appellate  Procedure

9.100(1).

/s/Glen  Torcivia

Glen  Torcivia

Florida  Bar  No.:  43374
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ORDINANCE  N0,  618

AN  ORDINANCE  OF THE  TOWN  OF OCEAN  RIDGE,  FLORIDA,

AMENDING  ITS  CODE  OF  ORDmANCES  BY  AMENDING  CHAPTER  2

"ADMINISTRATION",  ARTICLE  VI  "FINANCE",  BY  DE,LETING

DIVISION  1 "GENERALLY"  AND  BY  CREATING  A NEW  DIVISION  1

"PURCHASING  CODE"  TO  PROVIDE  FOR  RF,GULATIONS

GOVERNING  THE  PURCHASING  OF  GOODS  AND  SERVICES;

PROVIDING  FOR  CODIFICATION,  REPEAL  OF  CONFLICTING

ORDINANCES,  SEVERABnJTY,  AND  AN  EFFECTIVE  DATE.

WHEREAS,  the Town  of  Ocean Ridge,  Florida  (the "Town")  is a duly  constituted

municipality  having  such power  and authority  conferred  upon it by the Florida  Constitution  and

Cliapter  166,  Florida  Statutes;  and

WHEREAS,  the Town  Commission  wishes to establish  certain requirements  and

regulations  as it relates  to the purchasing  of  goods  and services;  and

WHEREAS,  the Town  Commission  wishes  to enhance and strengthen  the current

purchasing  policy;  and

WHEREAS,  the Town  Commission  has determined  that  the enactment  of  this  ordinance

is for  a proper  municipal  purpose  and in the best interests  of  the residents  of  the Town.

NOW  THEREFORE,  BE  IT  ORDAINED  BY  THE  TOWN  COMMISSION  OF  THE

TOWN  OF  OCEAN  RIDGE,  FLORIDA,  AS  FOLLOWS:

DIVISION  1.  GENERALLY  PURCHASING  CODE

See. 2 216.  Purchasing  and  bidding  threshold.

(a) The town  manager  may approvc  all contracts  for  the purchase  of  corni'nodities  andi/or contractual

aervicss  for  amounts  up to and including  $10,000.00  for  unoncumborcd  budgeted  funds.

(b)  Exceptasprovidcdbysubscctiona(c)and(d)ofthisacction,thctoivnmanagcrshall

receive  aealed bids  for purchases  of  commoditios  and/or  oontractual  zcrviccs  in oxcoas of

$10,000.00  and thcn  shall  prt,sent  thc bids  o,vith a racommcndation  to the toivn  commiar;ion  for

its approsial.
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(c)  Thc  toivn  oommiasion  may  waivc  thc compctitivc  soal bid  of  commodities  andi/or

contractual  acr.'icaa,  or purchaao  requirements,  in the avcnt  of  one or moro  of  the folloi.ving:

(1) z"u'i cmcrgcncy  haa beon declared  by thc tosvn commission.

(2) Emergency  purchaacs  or contracts,  the delay  of  which  would  delay  thc dclivory  of

toim  acrviccs, stop a,vork, or thraatcn lifc or property. Thc town managcr ahall noti5i  tho
tosvn cornmiaaion  of  such purchases  or contracts  at ita next  mccting.

(3) A  bid  or proposal  has been awardcd  by anothor  govemmcntal  agency  pursuant  to a

compctitivc  scale(l  bid  from  which  thc toi'm  can purchaac  at the aamo price.

("l) Solc  !IIIOlffOC or limitcd  source  provider.

(d)  This  scction  zhall  not  apply  to tho purchazc  or aclaction  of  profcasional  acriicca  or

othcr  commoditica  and/or  contractual  aeriicca  v,'hcrc  the purchaao  or sclcction  of  which  is

goa.'crncd  by  F.S. ch. 28',  or othcr  law  or regulation  of  other  govcnuncntal  authority.

See. 2 217.  Cormnitmcnt  of  certain  expenditures.

',Vhcnovcr  the tovun  commiaaion  sccka  to cominit  or approvc  cxponditurca  from  the general  fund,

other  than duly  appropriatcd  itcms,  or from  the nonappropriatcd  fund  balance,  it shall  do go at a

rcgular  town  cornrnission  mccting.  This  provision  ahall  not  apply  to expenditures  from  funds

other  tlian  the general  fund  and thc nonappropriatcd  fund  balancc,  and shall  not  apply  to

cxpcnditurcs  from  any aorircc,  made  by  tho tovvn manager  or toivn  coinmission  for  bona fidc

cmcrgencics  to protect  the health,  safety  and iioelfaro  of  the public.

Sec. 2-216.  -  Applicability.

This division applies to the acquisitions of pro.perty, goods and services 5y,,,j5e town after
, 2016 as provided  for in this  division.  Any  action  taken  or contracts  entered  into

contrary  to the provisions  of  this  division  may,  in the town's  sole discretion,  be declared  null  and

void.  The  town  has also adopted  a purchasing  policy  whose  regulations  shall  govern  where  not  in

conflict  with  this  division.

See. 2-217,  -  Competitive  selection.

(a)  Sealed  competitive  method.  Acquisitions  of  or contract  for  non-real  property,  g,oods or

services where the expenditure by the town (including  expenditures during reperiq4s,  but
no expenditures  relating  to change  orders)  is estimated  to be twenty-five  thousaq4 dollars

($25,000.00)  or greater  shall  be subject  to a sealed  competitive  method,  unless  tlie  town  utilizes

one of  the methods  that  is exempt  from  the sealed  competitive  method  or from  obtaining  quotes,

as proyiided  in this  division  or the purchasing  lyolicy.

(1 ) Competitive  bids. Sealed  competitive  bids  are utilized  where  price,  responsiveness,

and responsibility  are the sole determining  factors.

(2) Requests for prqposals, requestsfor  quali.fications, requests for 73tters of,,ipterest.
Requests  for  proposals,  requests  for  qualifications,  and requests  for  letters  of  interest  are utilized

where  price,  responsiveness,  and responsibility  are not the sole determining  factors.  The town
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manager may appoint a selection committee to review the submissions receiver  by,,tpe town  inresponse  to requests  for  proposals,  requests  for  qualifications,  and requests  for letters  of  interest
and make  a recommendation  to the town  commission.  The selection  committee  shall  terminate
upon  the award  of  the contract,  or such  other  time  as determined  by the town  commission.

(3) Submissions. It shall be the sole responsibility  of the bidder, proposer or responder
to have the bid, proposal or response delivered to the town clerk's office before%,,,specified
closing date and time. Bids, proposals or responses received after the closing date an3tirpe  shallnot be considered  and shall  be returned  unopened.  The clock  in the town  cleyk:.s.. office  shall
govern. All  bids, proposals and responses submitted pursuant to a sealed corr4petitiye,,,method
shall remain sealed until they are opened publicly  on the date and time and locgiion  stated in thenotice to bidders, proposers or responders, or as may be amended by adder4dur@.,,,, All  bids,proposals  or responses  must  be sealed. No faxed  or emailed  bids,  proposals  o;, resppnses  shall
be accepted.

(4) Town's reservation of  rights. The town may utilize a sealed compeiitive  method forany acquisition that the town deems appro.priate regardless of the estim;,ate4<;3;>,si of theacquisition.

In all  competitive  selection  purchases,  the town  reserves  the following  rights:
(i)  Reiection  of  bids,  proposals  or other responses.  If  the town manager

determines  that it is in the best interests  of  the town  to do so, the town  manager  may  reject
any or all bids,  proposals  or other  responses  requested  in whole  or in part. Bids,  prop,psals  or
other  responses  requested  that  are submitted  after  the due date and time  will  be disqualified
from  further  consideration.

(ii)  Waiver  of  irrep,ularities.  The  town  manager  shall  have the authority  to
waive  all  nonmaterial  irregularities  on any and all bids,  proposals  or othet  responses
requested.  Nonrnaterial  irregularities  are those  irregularities  which  do not substantially  affect
price  and/or  competition.

(iii)  A request  for  bid,  RFP,  ITN  ot other  competitive  selection  procedure
utilized  by the town  may  be canceled,  in  whole  or in part,  by the tovm  manager  when  it is inthe best  interests  of  the town.

(i'v)  All  costs and fees incurred  by any paity  in preparinz  and responding
to a request  for  bid,  RFP,  ITN  or other  competitive  selection  procedure  used by the town  arethe sole  responsibility  of  the responding  party  including  all costs  and fees related  to a
motest.

(b)  Exemptions.from  purchasing  by the sealed  com.petitive  method  or by obtaimnz  a writtenquote.

(1 ) Professional  services.  Except  as otherwise  provided  for  in Florida  law,,cqBtyacts  forprofessional  services  (which  include  but is not limited  to services  provided  by architects,
engineers,  surveyors,  attorneys,  accountants,  actuaries,  lobbyists  and financial  advisors)  may  be
made or entered  into by the town  manager  without  utilizing  a sealed competitive  method  or
obtaining  written  quotes.  Acquisitions  of  professional  services  where  the expenditure  by thetown  (including  expenditures  during  renewal  periods,  but not expenditures  relating,  to change
orders)  is estimated  to be ten thousand  dollars  ($10,000,00)  or zreater  shall.pe5ubject  to approval
by the town  commission.
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(2) Specialty zoods and services. Acquisitions  of or contracts for speqiqlty goods  and

services (includin@ but not limited  to performing  artists, artwork, special eventsentertainment,
and food and beverage) may be made or entered into by the town manager witl;out  uijjizing  a

sealed competitive  method  or obtaining  written  quotes.  Acquisitions  of  specods  and

services, where the expenditure by the town is estimated to be ten thousand dollars ($ !  p,000) or
greater,  shall  be subject  to approval  by the town  commission.

(3) Emergency  acquisitions.  The town  manager  may acquire  or contract  for  non-real

property, goods, or services required in contemplation of, preparation for,p,;,,, 4uring an
emergency  without  utilizing  a sealed  competitive  method  or obtaining  written  ardless

of the amount.  Emergency  acquisitions  of  non-real  property,  goods or services  wjg,re  the

expenditure by the town is estimated to be ten thousand dollars ($10,000.00) or.g;e@ter'..shall  be
subject  to ratification  by the town  commission  as soon  as practicable.

(4) Sole  source  and  town  standard.

a. Sole source.  The  town  may  acquire  or contract  for  non-real  property,  goods  or

seryices  that  are available  to the town  from  only  one source  without  utilizing  the, sealed

competitive  method  or obtaining  written  quotes. Sole source acquisitions  where  the

expenditure  by the town  (including  expenditures  during  renewal  periods,,,put  not

expenditures  relating  to change orders)  is estimated  to be ten thousand  dollars

($1 0,000.00)  or greater  shall  be subject  to approval  by the  town  commission.

b. Town standard. Where the town has determined that a particular  siyle, brand,
make,  or model  is the only  type  that  meets  the town's  requirements  for  perforrnance,

consistency,  compatibility  or other  salient  characteristics,  and such determination  has

resulted  in there  being  only  one source  available  to the town,  the town  may  agqpire  or

contract for such goods without utilizing  a sealed competitive  method or,,,3;>,btaining
written  quotes.  Town  standard  acq.uisitions  where  the expenditure  by the town  .luding

expenditures during renewal periods, but not expenditures relatinz to changeorders)  is

estimated  to be ten thousand  dollars  ($10,000.00) or zreater  shall  be subject  to approval
by the town  cornrnission.

(5) Utilization  of  other  goverrtmental  entities'  contracts.

a. The town may acquire  or contract for non-real groperty,  zoods or services

without  utilizing  a sealed competitive  method  or obtaining  written  quotes  yhere  the

desired  goods or services  are the subject  of a contract  with  the state, its political

subdivisions  or other local governmental entities in the state,  with associationsin  Florida

affiliated  with  state and/or  local  governmental  entities  or departments  (such  as the FloridB

Sheriffs'  Association  and the Florida  Fire  Chiefs'  Association)  or with  the United  States

government  or national  cooperatives,  provided  that tlie contract  is based strictly  on

competitive  biddinz  and not  on any preference, and provided  that the form of  the contract

is acceptable to the town attorney. Acquisitioris  utilizing  other governmental@ntities'
contracts  where  the expenditure  by the town  (including  expenditures  duriri.ewal

periods,  but not expenditures  relating  to change  orders)  is estimated  to be ten thousand

dollars  ($ 10,000.00)  or greater  shall  be subject  to approval  by the town  commission.

b. Utilization  of  other  government  entities'  contracts  shall  only  be permitted

during  the term  of  the other  governmental  entity's  contract  or for  one year  from  the date

the other zovernmental entity awards the bid, whichever is longer.
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c. If  the town  desires to utilize  another governmental  entity's  contract,  the town
shall require the vendor to certify that the price  or rate represents the Iowest price  or rate
for the non-real property, zoods or services of  any contract between the vendor3nd  any
other  governmental  entity  within  the state.

(6) Cooperative acquisitions. The town may acquire  or contract for nooperty,
goods or services without utilizinz  a sealed competitive method or obtainingwpjjten  quotes
where the town participates in ioint procurement of non-real property, goods or services with
other public entities within  the state, including,  but not limited  to acquisitions made pursuant  to
interlocal  agreements entered  into  with other  governmental  entities  in accordance  with  F.S, (:h.
163. Cooperative acquisitions where the expenditure by the town (includinz  expenditures during
renewal Beriods, but not expenditures relating to change orders) is estimated tqt,p,,i<;n thousand
dollars ($10,OOO.OO"i or greater shall be subiect to approval by the town commission.

(7) Utilities. Water, sewer, gas, electrical, and other utility  services m,ayt7<>,gcquired
without  utilizing  a sealed competitive method or obtaining  written  quotes and without  town
commission  approval.

(8) Resale. Food, beverages and merchandise  purchased  for resale, may  be acquired
without utilizing  a sealed competitive method or obtaining written  quotes and without  town
commission  approval.

(9) Employee benefits and health services. Employee benefits, includinz payroll
processing  services,  and health related services  may be procured/renewed diyectly  through  a
negotiating process conducted by town  staff and/or an expert  in the field, or to maintain
continuity  of employee-health  records, and is not subiect to competitiye  procurement methods.

(10) Property,  casualty,  workers  compensation,  liability,  automobile  insurance.
Insurances may be procured/renewed directly  through a negotiating process core4,by  town
staff  and/or  an expert  in the field,  or to maintain  continuity  of  insurance  records,  and is not
sub.iect to competitive  procurement metliods.

(11) The following  goods and/or services are approyed as exempt purchases 4en  they
are included in the adopted annual budget. Exempt purchases are exempt from the competitive
selection and written quotation purchase requirements set forth in this purchasinz code.

(1 ) Utilities-water,  sewer,  electrical,  telephone,  solid  waste  disposal  fees and
any other  utility  service  where  competition  is not available.

(2) Postaze  and postage meter  permits.

(3) Recordinz  fees.

(4) Pension  benefit  payments.

(5) Debt  service  payments.

(6) Unemployment  compensation.

(7) Tax withholding  payments  (FICA,  Medicare,  Federal  Tax  Witbholding).

(8) Payroll  deduction  liability  payments-includinz  but not limited to-voluntary
insurance  policies,  credit  union  deductions,  Section  457 (deferred  compensation)
contributions,  Roth  IRA  contributions,  union  dues, flex  medical  and flex  dependent
contributions,  and garnishrnents  (IRS,  child  support,  court  orders).

(9) Pension  plan  contributions.

(10) Memberships,  dues, subscriptions,  publications.
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(11) Advertisements  for  legal,  promotional  or informative  matters.

(12) Abstracts  of  titles  or appraisals  for  real property.

(13) Courtreportingservices.

(14) Expert  witnesses.

(15) Bank  aiialysis  fees.

(16) Merchant  fees (credit  card  processing  charges).

(17) Job related  seminars,  training  and related  travel  and per diem  expenses.

(18) Tuition  reimbursements  in accordance  with  town  employment  regulations,

(19) Vehicle taz, title and registration  fees.

(21) Licensed  computer  software  and services  where  competition  is not
reasonably  available.

(22) Licensed  computer  software  maintenance  renewals.

(23) Authorized  payment  of  donations  or scholarships.

(24) Payments  to service  providers  needed  to maintain  village  operations  such
as plumbers,  electricians,  temporary  employment  services,  computer  consultants  or air

conditioning  repair  services  (this  does not  include  the replacement  of  capital  equipment).

(27) Goods and/or services provided by Bovernmental  agencies.

(28) Services  required  by proprietary  ownership  such as FPL  and original
equipment  manufacturers  (OEMs).

(12) Best  interest  acquisitions.  Tlie  town  may  acquire  or contract  for  non-real  pypperty,
goods or services without  utiIizinz  a sealed competitive  method  or obtaining  writi<:n  q,potes, as
set forth  in this  code or the town's  purchasing  policy,  where  the town  commission  declares  by
at least a four-fifths  (4/5)  affirmative  vote  that the sealed competitive  method  or obtaining
written  quotes  is not in the best interest  of  the town.  The town  commission  shqlj.make  specific
factual findings that support its determination,  and such contracts shall be place4 on the regular
town commission  agenda. This provision  may not be used when the purchasirg, oBr,oc3rement
method is prescribed by state law, such as F.S. 84 287.055  or 255.20,  as amended.

See. 2-218.  -  Direct  acquisitions.

(a)  The town  manager  may  approve  all contracts  for  the acquisition  of  goods  and services  in
an amount  up to and including  $10,000.00  provided  the funds  are included  in an adopted  budget.

(b)  Acquistionspreaterthantertthousanddollars($10,000.00).  Acq.uisitionsoforcontracts
for non-real property, goods or services where the expenditure by the town (includi4y,exp4nditures
during  renewal  periods,  but not expenditures  relating  to change  orders)  is estimated  to be greater
than ten thousand  dollars  ($10,000.00)  shall  be subject  to prior  approval  by the town  cogimission
except  for emergency  acquisitions,  which  are subject  to subsequent  ratification  by the town
commission  pursuant  to subsection  2-217(b)(3).

(C)  Multiple  aCquiSitiOm  from a vender  eXCeeding  ten thousand DOLLARS ($10,000.00) in anV
fiscal  year. Acquisitions  of  or contracts for non-real property, goods or services from the same
vendor  exceeding  the aggregate  sum  of  ten thousand  dollars  ($10,000.00),  per project,  shall  not
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be permitted  from  the same vendor  during  the course  of  any fiscal  )rear, unlesstipn  is

first  approved  by the town  commission.

See, 2-219.  - Cone  of  silence.

Any  person  participating  in a competitive  solicitation  issued by the town  shall  comply  with  section

2-355  of  the Palm  Beach  County  Code of  Ordinances,  as amended.

Section  3 -  Codification:  The ordinance  shall  be codified  in the Code of  Ordinances  of  the Town

of  Ocean  Ridge,  Florida.

Section  4 - Repeal  of  Conflicting  Ordinances:  All  Ordinances,  Resolutions  or parts of  Ordinances

and Resolutions  in conflict  herewith  are hereby  repealed.

Section  5 - Severability:  If  any word,  clause,  sentence,  paragraph,  section  or part  thereof  contained

in this  Ordinance  is declared  to be unconstitutional,  unenforceable,  void  or inoperative  by a court  of

competent  jurisdiction,  such declaration  shall not affect the validity  of  the remainder  of  this

Ordinance.

Section  6 - Effective  Date: This  Ordinance  shall  become  effective  immediately  upon  adoption.

FIRST  REAI)nSJG  this  6th day of  February,  2017.

SECOND  AND  F[NAL  READING  this  6th day of  March,  2017.

Commissioner 6x'G%%i'o offeredtheforegoingOrdinance,andmoved
its adoption.  The motion  was seconded  by Commissioner  (':,0?  and upon

being  put  to a vote,  the vote  was as follows:

GEOFFREY  A. PUGH,  Mayor

JAMES  BONFIGLIO,  Vice-Mayor

GAIL  ADAMS  AASKOV,  Commissioner

STEVE  COZ,  Commissioner

The Mayor  thereupon  declared  tis  Ordinance  approved  and adopted  by the Town

Cornrnission  of  the Town  of  Ocean  Ridge,  Florida,  on second reading,  this  6th day of  March,  2017,

TOWN  OF FLORIDA

ffrey  A. Pugh, Mayor

ATTEST:  p
Tracey  L, S't'6vens, Town  Clerk
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ORDINANCE  N0.  621

AN  ORDINANCE  OF THE  TOWN  OF OCEAN  RIDGE,  FLORIDA,
AMENDING  ITS  CODE  OF  ORDINANCES  BY  AMENDING  CHAPTER  64
14ZONING",  ARTICLE  III  "SUPPLEMENTAL  REGULATIONS"',
SECTION  64-49 "TEMPORARY  STRUCTURES",  TO CLARIFY  THE

REGULATIONS  REGARDING  TEMPORARY  STRUCTURESi  CHAPTER
67 "BUILDINGS  AND  BUILDING  REGULATIONS",  ARTICLE  I "IN
GENERAL",  TO  PROVIDE  FOR  AND  CLARIFY  EXISTING
REGULATIONS  GOVERNING  CONSTRUCTION  SITES;  PROVIDING
FOR  CODIFICATION,  REPEAL  OF  CONFLICTING  ORDINANCES,
SEVERABIIITY,  AND  AN  EFFECTIVE  DATE.

WHEREAS,  the Town  of Ocean Ridge,  Florida  (the "Town")  is a duly  constituted

municipality  having  such power  and authority  conferred  upon  it by the Florida  Constitution  and
Chapter  166, Florida  Statutes;  and

WHEREAS,  the Town  Cori'unission  wishes  to clarify  and establish  certain  requirements
and regulations  as it relates  to constniction  sites;  and

WHEREAS,  the Town  Commission  has determined  that  the enactment  of  this  ordinance
is for  a proper  municipal  purpose  and in the best interests  of  the residents  of  the Town.

NOW  THEREFORE,  BE  IT  ORDAINED  BY  THE  TOWN  COMMISSION  OF  THE
TOWN  OF  OCEAN  RIDGE,  FLORIDA,  AS  FOLLOWS:

. The  Town  Commission  hereby  amends  Chapter  64 "Zoning",  Article  III
Supplemental  Regulations",  Section  64-49 "Temporary  structures"  of  the Town  Code of

Ordinances  to read as follows  (additional  language  underlined  and deleted  language

Sec. 64-49.  - Temporary  structures.

Temporary  structures  in connection  with  building  construction  or land development  projects
within  the town  may be erected  for  occupancy  by personnel  involved  iii  the construction  or land
development  project,  in accordance  with  Section  67-9 of  this Code.  No such atructurc  may bc
approvcd  prior  to thc iasuancc  of  a building  pcrinit.  Such tcmporar,o  atructurca  shall  not be used as
a dwelling  or lodging  unit  and ahall  require  a minor  dcvclopmcnt  pcrmit  from  the adminiatrativo
official.  The pcrmit  shall apccify  thc location,  the type of construction,  the maintenance
rcquiremcnta,  and the timc  pcriod  for  which  thc structure  may  be erected.  No temporary  structure
pcrmit  ahall bc iaaucd for a poriod  grcatcr  thait  six months,  but  pcrmita  may be tt"ncvi'cd  by tho
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administrative official. Failurcto obtainatemporar>'structurcpcrmitorviolation%itions
or rcquin;'monts  conncctcd  with  thc issuancc  of  such permit,  or failure  to rcmovo  such structuro  at

the cxpiration  of  the permit  pcriod,  shall  bc dccmcd  a violation  of  this  acction.  The administrativo

official  may require  a rcmoval  bond  to guarantcc  rcmoval  of  thc tcmporary  stmeture-upon  thc

t,xpiration  of  the timc  limit  proyidcd  for  in the tcmporary  structure  permit.  No  tcmporary  structure,

other  than as permitted  herein in connection  with  building  construction  or land development

projects,  may  be constructed,  placed  or maintained  on any lot  without  a temporary  structure  pemiit
issued  by the administrative  officer  for  a period  not  to exceed two  weeks.

Section  3. The Town  Commission  hereby  amends Chapter  67 "Buildings  aiid Building

Regulations"  Article  l "In  General",  of  the Town  Code of Ordinances  to read as follows
(additional  language  underlined  and deleted  languagc  stricken  through):

Sec. 67-1,  - Removal  of  debris  from  construction  sites;  storage  of  equipment  and  materials,

(a)  All  building  and construction  sites within  the town  shall  at all times  be kept  free of

loose  debris,  paper,  construction  material  waste,  scrap construction  material  and other  trash

produced  from  the site.  All  materials  and equipment  used, placed  or stored  upon  any building

or construction  site shall  be maintained  within  the perimeter  of  the building  site.

(b) All  building  and construction  sites within  the town  shall  provide  suitable  on-site

cotnmercial  container(s),  as determined  and designated  by the town,  for  the collection  of  loose

debris,  paper,  construction  material  waste,  scrap constniction  material  and other  trash  produced

from  the site. The construction  container(s)  shall  be provided  with  a cover  or covering  that  will

prevent  spilling  or blowing  of  material  from  the container(s).  The size and number  of  containers

shall be adequate,  as determined  by the town,  for the amount  of  material  generated  on the

building  or construction  site. All  said materials  shall  be containerized  by  the end of  each day.

(c)  Nothing  in this section  shall  be deemed  to permit  the owner,  general  contractor  or any

of  their  employees,  agents,  or representatives  to remove  or dispose  of  debris,  paper,  construction

material  waste,  scrap construction  material  and other  trash  produced  from  or on the site by onsite

burning,  or by  piling  or storage  of  said  materials  or equipment  inthe  public  streets  or onproperty

adjacent  to the construction  site.

(d)  During  construction,  off-street  parking  for all personal  vehicles  and construction

equipment  shall  be pro'vided  aiid shall  be utilized  to prevent  on-street  parking  by construction

personnel  and equipment.  The parking  of  any vehicle  or equipment  associated  with  the

construction  activities  or construction  personnel  on the public  right-of-way  is prohibited,  unless

approval  is obtained  from  the town  building  official.  The building  official  may  only  allow  use

of  the public  rigl'it-of-way  if  he/she determines,  based on the information  provided  by the

developer/owner,  that  the site space is not  adequate  to accommodate  all  of  the parking  needs on

site. If  the building  official  allows  parking  in the public  right  of  way,  it must  be pursuant  to the

developer/owner  purchasing  right  of  way  parking  permits  and in no event  shall  any construction

development  be issued  more  than  two  right  of  way  parking  permits.  The cost of eac5 permit
shall  be set by resolution  of  the town  commission.

(e)  Where  concrete  or  any other  substance  permanently  affixes  itself  to any road surface,

public  or  private,  causing  the surface  to be uneven  or defaced,  it shall  be iminediately  removed

by the person  or persons  responsible.  Where  mud  or excessive  dirt  or soil from  a construction

site is tracked  or deposited,  by vehicle  or otherwise,  onto any road  surface,  public  or private,  it
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shall  be immediately  removed  by the person  or persons responsible.  The person  or persons
responsible  as identified  in this  section,  shall  mean  the driver  of  the  vehicle  which  deposited  the
substance  onto  the road surface,  his employer,  the owner  of  the real property  containing  the
construction  or demolition  site and/or  the general  contractor  in charge  of  a site from  where  the
substance  originated.

(f) If  at any time  the town  notifies  the owner  or general  contractor,  personally  or through
their  agent(s)  or representative(s),  in writing  that  construction  activities  are being  conducted,  or
the construction  site or any part thereof  is being  maintained,  in 'violation  of  the provisions  of
this section,  said violations  shall  be corrected  within  24 hours of  the notice.  If  the owner  or
general contractor  does not satisfactorily  conect  the situation  within  24 hours of said
notification,  in addition  to any other  enforcement  actions  available  to the town  pursuant  to this
Code or otherwise  provided  by law,  upon  written  notice  from  the town  given  to the owner  of
the property,  or to the general  contractor,  or to their  agent(s),  representative(s),  or the person
doing  the work,  work  on the site shall  immediately  cease. Such written  notice  shall  also state
the conditions  under  which  work  may  be resumed.  Upon  being  notified  of  the elimination  of  the
violation  of  the provisions  of  this  section,  the town  shall inspect  the site for compliance  and
allow  resumption  of  the work.

(g) It sliall be unlawful  to unload and/or store any material used or reqq5aed on any
construction  site without  a permit  haying  been issued  for  construction  and/or  demolition  at
thai3ecificsite.
(h)  It shall  be unlawful  to store  any material  in an unsecured  area which  is deemed  unsafe
or a danger to those accessing the site. It shall be unlawful  to store any constru3terials
in any maru'ier  whereby  the material  or a portion  of  the materials  is stored  outside  the legal
boundaries  of  the site. Reasonable  exceptions  to this subsection,  for  a reasonaberiod  of
time,  may  be considered  on a case-by-case  basis  by the town  manager.

(i)  All  areas surrounding  construction  sites which  are affected  by dust, dirt  and debris
from the construction  site shall be swept clean of  such dust, dirt and debris a mipjmum  oj  two
times  per day;  at least  one of  which  must  be at the conclusion  of  work  for  that  day.

(j)  Any  pool  under  construction  shall  be kept  clean of  any debris  until  such  time  as the
pool  is properly  filtered  and must  be properly  fenced.  All  sitting  water  in pools  under
construction  must  be properly  treated  to eliminate  algae, insects,  etc.

(ki  The  contractor  shall  be responsible  for  placement  and emptying  of  adequate  disposal
containers  for  food,  wrappers  and other  nonconstruction  related  garbage.

(g%) The owner of the property and the general contractor shall be jointly  and severally
responsible  for  compliance  with  the  provisions  of  this  section.

(hm)  The  owner,  or  general  contractor,  personally  or  through  their  agent(s)  or
representative(s),  shall have the right  to appeal  from  the decision  of  the town  ordering  the
cessation  of  all work  aiid to appear  before  the code enforcement  special  master  at a specified
time  and place  to show  cause why  they  should  not  comply  with  said  notice,

(in)  The  enforcement  procedures  contained  in this  section  are in addition  to, and not in lieu
of, any other  enforcement  procedures  or remedies  available  to the town  for the enforcement  of
its Code of  Ordinances
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See. 67-4.  - Temporary  construction  fences.

A temporary construction  fence is required on all construction sites undergoingB4..<iisturbing

construction  or land  development  activities.  All  construction/demolition  activities  as well  as all

dumpsters,  portable  toilets,  storage facilities,  materials  and any other item related  to the

construction  must  be located  inside  the temporary  construction  fence  area. Before  the temporary

construction  fence  may  be erected,  a site plan  depicting  the materials,  location  and access gates

must be approved as part of  the fence permit issuance.  At a minimum,  the constructigB  @ite must
be completely  enclosed,  on all  sides,  by  temporary  construction  fencing  to prevent  public  access,

However,  a fence  shall  riot  be required,  unless  specifically  requested  by the building  official  in

order  to preserve  the public  health,  safety  and welfare,  on the side where  the property  abuts  the

Atlantic  Ocean  or intracoastal  waterway  or where  there is a sufficient  barrierJ  such  as a fence,

wall or landscaping material, where the property abuts an adjacent property, .4itriglit  of

(a)  Temporary  construction  fences  shall  be six (6) feet in height  and shall  be constructed  of

chain  link  with  screening  material  (scrim)

(b)  Temporary  construction  fences shall not be erected until  the town  has issued  a

demolition  permit  or bu'ildmg  permit  for  the land  disturbing  construction  or land  development

activities.  In no event  may  a temporary  fence  be erected  more  thaii  ten  (10)  days prior  to the

commencement  of  land  disturbing  construction  or land  development  activities.

(c)  In the event that  the demolition  permit  or building  permit  expires,  all temporary

construction  fences  shall  be removed  within  ten (10)  days of  the permit  expiration  date. Within

fifteen  (15)  days  of  removal  of  the fences,  the site shall  be brought  to grade,  tilled  and planted

with  ground  cover  to include  soddinz  or seeding  which  shall have irrigation  and shall be

maintained  in accordance  with  this Code,  regarding  landsca'pinz  requirements.  Alternate

forms  of  ground  cover  may  be approved  by the building  official.

(d)  Temporary  construction  fences  shall  comply  with  the following  requirements:

(1') Temporary  construction  fences  shall  be installed  in accordance  with  all  Florida

Building  Code and Occupational  Safety  and Health  Administration  (OSHA)  standards.

Temporary  construction  fences installed  pursuant  to this section  shall  be subject  to any

visibility  at intersections  requirements  of  this  Code.

(2)  Alltemporaryconstructionfencinzshallbemaintainedinasatisfactorymanner

by the permittee  or landowner  during  the entire  period  of  the land  disturbing  construction  and

land development  activities  to ensure  adequate  performance,  to prevent  nuisance  conditions

and to maintain  the public  health,  safety  and welfare.

(3)  Gates sl'iall be secured  and locked  with  a lock  substantial  enough  to ensure

closure  and security  when  workers  are not  on the job site.

(4)  No temporary  construction  fence  may  encroach  beyond  the subiect  property

line.  No fence  may  encroach  upon  the public  right-of-way  without  obtaining  the appropriate

(5)  Screening  details  shall  be submitted  with  the temporary  construction  fence

permit  application.  Wind  Screening  material  shall  be substantial  enough to avoid rips or tears
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due to wind  or sun and shall bc maintained  in gocid condition  at cill timcs. Screening  ryiaterial

sliall  bc of  one color,  either  grccn  or black,  with  tlie entire  fence consisting  of  tl'ie same shadc

of green or black  and approved  bia tlie building  official  with  no signage, artwg,y!< or p,icturcs
of  anv kind as part of  tl'ic scrccning  material  or a[f'ixcd  to thc fcnce.

(6)  All  wind  screening  materials  sball be rcmoycd  upon tlie issuance of  a hurricane

warning  for an area including  the town. Screeninz  materials  shall bc rcinstalled  not mq;e  than
tcn (10) davs  after  the hurricane  thrcat  has endcd.

(7) Thc building cifficial mali grant the LISC of a tcmporary  movablcco3y;truction

fence as part of a pliased construction  or.phascd  demolition  permit.  '\Vithin  tenj2..Q) da.ys of
t)ie con'ipletion  of  the phasc of  construction  or demolition,  thc temporary  movable  fenc,q shall

bc rcn'ioved,  and mav be replaccd  by another temporary  construction  fcnc  the

provisions  of  this section.

(8)  "No  afarespassing" signage shall be placed on the construction  site under the

dircction  of  the building  official  and in accordancc  with  F.S. F> 810.09,  as amended.

(c)  The building  official  mast grant,  in writinB,  a rcstriction  or extension  to thp...ji7y.frame5
for the erection  or rcmoval  cif ten'iporary  constructicm  fcnccs  wlicn  nccessary  to maintain  the

)iublic  liealth,  safety and welfare.

Sec. 67-5, - Construction  site noise.

See Section  34-83 of  this Ccide.

See. 67-6.  - Ingress  and  egress,

(a) All  vehicles  dclivcring  materials  to or picking  up materials  from  any construction  site
witliin  thc town  limits  shall follow  tl'ic lcgal rules of  t}ie road.

(b)  Any  ve)iiclc  wliicli  will  be obstructing  t)ie normal  now  of  traffic  for a period  greater
tlian thrce (3) minutes  shall have a flag  person.prcscnt  to assist in the safe passag,e of  otl'ier

motor  vehicles.  Such flaz  person sl'iall wcar  a reflective  vest,

(cC Any  case where trail-ic  is knoivn  to be disrupted  for a perit'id in excess of  fivc  minutes

must be approvcd,  in advance, bv tlie Ocean Ridzc  Policc  Dcpartmcnt  and a flag pcrson n'iust

be present  to assist in tlie safe passaze of  other  motor  ychicles.

See. 67-7, - National  l)ollutaxit  J)ischarge  Elimination  System (Nl)DES).

All  applicable  sections  of  tlie National  1)ol]utant  I)ischarge  F,limination  Svstem (N})I]ES)
requiren"ients  applicable  to the town  arc  incorporatcd  as requirements  )iereto.

See, 67-8.  - Tree  protection  during  laxid  clciiring  imd  construction.

All  i'cquircmciits  rclatcd  (o trcc  protcction  during  land  clearing  and  construction  listed  in

sqeii3>i-i 66-1,Sl *if  this Codc are incorporatecl  into this codc scction  bv rcfcrence

Sec. 67-9. -  Coustructioxi/storage  trailers.
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(a') Construction/storage  trailers  may be erected in connection  with  land development  or

construction  projects.  Construction/storage  trailers  shall not be used as dwelling  orlpdgipg  units,

(b)  A construction  trailer  shall  not be installed  without  site plan  review  and al and the

issuance of a building permit  for the construction trailer. The building officialshql,l h3ye final
authority  to approve  a site plan for a construction  trailer  and for all temporary  trailers  or storage

containers  to be located on construction  sites. Approval  for a construction/storaze  trailer  sliall  be
subject  to the standards listed  below.

(l)  The approved  site plan and building  permit  for the construction  trailer  shall

specify  the location,  type of  construction,  maintenance  requirements,  and the pr  which
the construction  trailer  shall be required.

(2)  Any  building  permit  issued for a construction  trailer  shall expire  eriod  of

six (6) months,  unless renewed  by the building  official  for one or more additiona$ periods, of  six
(65 months.

(3)  Aconstructiontrailershallnotbeallowedformorethantwo(2),years,including

any renewal  periods,  unless approved  by the town  commission.

(4)  Approval  from the building  official  shall be obtained before the trailer  is

occupied.

(5)  Land development  or construction  activities  on the site must commence  within

one year after the building  permit  for the construction  trailer  is issued. If  land development  or

construction  activities  do not commence  within  the required  time  period the trailer,,,must  be

removed.  Code enforcement  proceedings  and/or  any other lawful  action  to reqyire  re3Boval of
the construction  trailer  from  the site may  be initiated.

(6)  Construction  trailers  shall also  be subject to  all regulatioried  in the
Construction  Site Management  Handbook.

See. 67-10.  - Construction  site management  handbook.

(a> The town  manager shall establish  and maintain  a manual  pertainingB3,onstruction
standards and town  policy  concerning  construction  activities  on properties  located  within  the

town. This manual sliall  be titled  "Construction  Site Management  Handbook"  and shall be

binding  upon  contractors,  owners, residents  and others with  respect to construction  and

maintenance  activities  on private  properties  within  the town.  This  construction  site management
handbook  shall  be adopted  and amended  as necessary  by resolution  of  the town  commission.

(b)  Permits  for construction  identified  in the construction  site manazement  handbook  shall
be subject  to and conditioned  upon  the contractor  and the property  owner  complying  with  the

terms and conditions  of  the construction  site management

See. 67-11.  - Issuance  of  permits  and establisliment  of fees.

(a) The town  shall charge a fee to cover  tlie costs associated  with  reviewing  for compliance

with  zoning,  design  manual  and other  town  ordinances,  Such fee shall be esiabliqhed,in  a fee
schedule  adopted  by a resolution  of  the town  commission  or by town  code.

(b)  If  there is a change  in tlie initial  plans  as approved,  the contractor  shall be required  to file

such plan  change with  the town.  The fee payable  to the town  for  review  of  such change in plans

shall be as indicated  in the town  fee schedule.
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(c)  If  tlie coi'itractor  svishcs to cithcr  dcmolish or move  a building  or structuyc  Igcatc<f within

i)ie town,  ll permit  nluSt be obtaincd  from  tl'ie tosvn and a fee establislicd  t,- tlic tosvn's fee

sc)iedule  shall  be paid  to thc town  for  rcccipt  or  such pcrmit.

See, 67-12,  - Coxistruction  aliandonment.

All  authorized  construction  sl'iall  be completed  prior  to thc expiration  of  tlic  building  pqymit.  Tlic

expiration  of  a building  permit  shall  be prima  facic  evidence  that the building  project  has not

commenccd  c'+r lias bccn  abandoned.

Failure  of  tJie permit  holder  or the property  osvner to complctc  construction  gncj.t);as  been

initiated  within  the timeframc  of  the building  permit  is a violation  that svill tc  referrgd  to the

special  magistrate  prirsuant  to ()l'iaptcr  16, Articlc  I, of  this  Code.  Failure  to restore  the site to its

preconstruction  conditions, including  removal  of all structural im.provcmcnts and pl@ce@ent  of

sod on all disrupted  portions  of  thc sitc,  may  result  in a fine  not  to exceed  $250.00  per day after

the pennit  expires.

Sec. 67,13.  -  Enforccnicnt.

Failure to comply with the prtwisions  of tl'iis articlc, or with the approved plans,nzg5;.csult  in

buildin3pcrmits.  Uncorrected violations  shall be considcrcd separate violatit';i3ip foxaeach day
tlicy  remain  uncorrectcd  bcyond  any correction  period  gisien by the building  offigial,  hmvn police

officcr  or town manager. IEn[orccmcnt of  ll'iis ailiclc  mast be performed by the %;>pi.%.4i7'zpfficial
town  police  officer  or  town  managcr.

Section  4 -  Codification:  The ordinance  sliall  be codificd  in tlie  Code  of  Ordinances  of  tl'ic Town

of  Ocean  Ridgc,  ]'lorida.

Section  5 - Repeal  of  Conflicting  Ordinances:  A]1 0rdinances,  Rcsolutions  or parts of  Ordinances

and Resolutions  in conflict  lierewitli  are hereby  repealed.

Section  6 - Severability:  If  any word,  clause, sentence,  paragraph,  section  or part  tl'iereof  contained

in this Ordinance  is declared  to be unconstitutional,  rincnforceable,  void  or inoperative  by a corut  of

con'ipetent  jurisdiction,  sucl'i  declaration  shall not affect the validity  of the remainder  of  this

Ordinance.

Section  7 - Effective  Date: Tliis  Ordinance  shall  bccome  cffective  in'u'nediately  upon  adoption.

FIRST  READING  tliis  3r' day of  April,  2017.

SF,COND  AND  FINAL  READING  tliis  1 s"day of  May,  2017.

Vice  Mayor  Bontiglio  offered  the foregoing  Ordinance,  and moved  its adoption.  T)ie

inotiori  was seconded  by Commissioner  Coz and upon  being  put to a vote, the vote  was as

follows:
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GEOFFREY  A. PUGH,  Mayor Yea

.lAMES  BONFIGLIO,  Vice  Mayor Yea

GAIL  ADAMS  AASKOV,  Commissioner Absent

S'l-EVE  COZ,  Commissioner Yea

DON  MAGRUDER,  Conu'nissioner Yea

Tlie Mayor  tliereupoxi  declared this Ordinance  approved and adopted by tlie  Town

Coinrnission  of  tlie Town  of  Ocean Ridge,  Florida,  on second reading,  this 1st day of  May,  2017.

ATTEST:

Tracey-JSlte-ve)ns, Town  Clerk
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SIGNED  ST  ATEMENT
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No discipline  has been  sustained  or  Court  sanctions  (including  contempt)  have  been  levied
against  any  attorney  practicing  in  the  firm  of  Torcivia,  Donlon,,Goddeau  &  Ansay,  P.A.

Carolyn  S. Ansay
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John J. Anastasio 
Counselor-At-Law 

3601 South East Ocean Boulevard, Suite 203 
Stuart, Florida 34996 

(772) 286-3336 
Fax: (772) 286-1036 

E-mail: Contact.Office@psllaw.net 
 
 If we could read the secret history of our 

enemies, we should find in each man’s 
life sorrow and suffering enough to 
disarm all hostility. 

- Longfellow 
11 July 2018 

 
Mayor Susan Gibbs-Thomas 
Vice-Mayor Guyton Aboston Stone 
Councilwoman Jacqueline L. Clarke 
Councilwoman Janet Hernandez 
Councilman Anthony Darell Dowling 
 
     Re: Village Attorney RFP 
 
Ladies and gentlemen: 
 
 Previously I had an opportunity to discuss the Village of Indiantown with four 
out of five of you. You were provided with my resume and a copy of the A Blueprint 
for the Village of Indiantown Village Attorney’s Office. Attached are copies of each 
again. Also attached is an appeal writing sample for Mayor Faiella, and statement. 
 
 I have continued to watch the Village since your inaugural meeting. I 
cataloged your agenda in the Blueprint. Aside from the press of required and routine 
legal business, I would like to move forward with assisting each of you in 
accomplishing the platform you ran on. 
 
 While I have recently been an interviewed finalist for the Cities of Hollywood 
and Tallahassee, I would be most comfortable remaining local, and representing a 
small town such as the Village of Indiantown. 
 
 My hourly rate to the Village would be between $200 to $275 an hour, 
depending on the type of services rendered. 
 
 I look forward to an interview again with each of you. 
 
      Cordially, 
 
      John J. Anastasio 
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JOHN J. ANASTASIO 
  Law Offices of John J. Anastasio 
  3601 South East Ocean Boulevard, Suite 203 
  Stuart, Florida 34996 
  john@psllaw.net            (772) 286-3336 
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PROFILE SUMMARY 
 
A self-motivated, self-sufficient, attorney and polymath1. Offering more than 20 years of broad 
experience in municipal law and civil law, involving the representation of: citizens, corporations, 
and government entities, officials, and employees.  
 
Relevant experience includes: 
 
Commercial and construction litigation  Real estate acquisitions and foreclosures 
Public employee discipline under chapter 112 Employee grievances and hearings 
Fair Labor Standards Act (FLSA)   Family Medical Leave Act (FMLA) 
Drug Free Workplace and testing   Americans With Disabilities Act (ADA) 
Occupational Health and Safety Act (OSHA) Public records law and Sunshine Law 
Health Insurance…Act (HIPAA)   Chapter 120 Administrative Procedures Act 
Local government Section 1983 liability   LDR and comprehensive planning 
Federal and Florida Tort Claims Act   Injury, med-mal, and workers compensation 
Bankruptcy (financial and management aspects) Computer source code litigation 
Commercial, contracts and construction litigation Florida and federal jury trials, non-jury trials 
Appeals      Mediation and arbitration 
Public policy analysis and rule drafting  Contract and pension plan analysis 
Root cause and methodology analysis  Investment and financial statement analysis 
Equal Opportunity Employment Comm. (EEOC) Bankruptcy chapters 7, 11 and 13 
                                           
1 Polymath: A person whose interests span a significant number of different subject areas; used to draw on multiple 
complex bodies of knowledge to solve specific problems. Commonly known as a "Renaissance man”. It is aspiring to 
seek knowledge and wisdom in all fields that impact our lives. Leonardo da Vinci is the applicant’s personal model 
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SKILLSETS 
 
IT SKILLS 
 
Microsoft Word 2016      Microsoft Excel 2016 
Microsoft Access 2016 (Database)   Microsoft PowerPoint 2016 
Microsoft Outlook     Microsoft Project 2016 
Microsoft Visio 2016 (Visual presentations)  Electronic document analysis (eDiscovery) 
Adobe Acrobat DC (Create and edit PDF)  HotDocs 5.0 (Document assembly) 
Case Map 5.0 Suite (Litigation software)  Dragon 15 Legal (Voice recognition)  
ACD5 AIA Contract Documents (2007-2017) Google Earth Pro (Mapping graphics) 
PolicyMaker 4.0 (Political Feasibility Analysis) Information Governance/Policy Compliance 
 
RESEARCH AND METHODOLOGY SKILLS 
 
Legal Research:     Lexis-Nexis, Lexis Advanced, Westlaw 
Social Science Research:    Study review, surveys, focus groups 
Physical Science Research:    Study design and methodology review 
Advanced Legal Writing and drafting  Sigma Six (Quality Control) 
Root cause analysis, and cause mapping  Metrology (Science of measurement) 
 
PUBLIC POLICY ANALYSIS SKILLS 
 
Cost-Benefit Analysis     Scenario Planning 
Multicriteria Decision Analysis   Forecasting and Horizon Scanning 
Systems Analysis     Game Theory 
Risk Analysis      Literature Reviews 
PERT       Critical path Method (CPM) 
SWOT       Brainstorming/Brainswarming 
CARVER plus Shock Matrix2    Modeling and Simulation 
 
NEGOTIATION SKILLS 
 
Litigation negotiation     Contract negotiation 
Mediation      Arbitration 
 
PRESENTATION SKILLS 
 
Lectures, speeches, trial and appellate presentations. Use of Beyond Bullet Points method. 
 
LITIGATION SKILLS 
 
Federal and State nonjury trials, jury trial, administrative hearings, grievance hearings, appeals. 
Including, Florida state trial level and appeals courts. And, the Middle, Northern, and Southern 
United States District Courts of Florida, and the Eleventh Circuit Court of Appeals.  

                                           
2 Criticality, Accessibility, Recuperability, Vulnerability, Effect ,and Recognizably 
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LOCAL GOVERNMENT LAW EXPERIENCE 
 

Law Offices of John J. Anastasio 
 
Broad experience in Florida state, local government and administrative law. 1989 - 2017 
 
Counsel to the Honorable Joann Faiella 
Mayor, City of Port Saint Lucie   (2010-2014) 
Engaged in rendering daily advice to former Mayor on all aspects of local government law.  
See profile summary for a partial list of issues. 
 
Broad experience in New Jersey State, local government and administrative law 1981-1989. 
 
Young, Dorsey and Fisher (Involved in the representation of 5 municipalities) 
Town of Dover Housing Authority Attorney 
Borough of Mount Arlington Special Counsel and Special Prosecutor 
 

SELECTED ACCOMPLISHMENTS 
 
Recent litigation accomplishment concerning administrative and public records law, in an 
administrate rule challenge before the Division of Administrative Hearings, in which the State of 
Florida was forced to concede, that the records retention system the State of Florida had operated 
under for decades was invalid; resulting in the Department of State having to adopt a valid system 
for public records retention.  
 
Numerous successful career service hearings under Chapter 112, including the only successful 
Career Service Board hearing in the Saint Lucie County Sheriff’s Office, along with a number of 
successful appeals. Numerous other successful local government administrative hearings. 
 
Authored the A Blueprint for the City of Delray Beach City Attorney’s Office, 2016. 
This mapped out most aspects of a City Attorney’s Office. It laid out the applicant’s governmental, 
organizational, managerial, and leadership philosophies.  
 

EXPERT AND OUTSIDE COUNSEL COST CONTAINMENT REVIEW 
 
 Extensive experience in analyzing consultant and expert methods. Analysis to assure 
delivery of contracted for services and maximum value to clients. 
 
 Extensive attorney fee and billing litigation experience. Review of outside counsel billing. 
In one case assigned as guardian ad litem by the court, independently reviewed of attorney billing, 
resulting in a $250,000.00 reduction in attorney fees sought to be approved by the court. 
 

36 YEARS PRIVATE PRACTICE EXPERIENCE 
 
Broad practice experience covering all fields of law, except anti-trust law and international law, 
at the federal and state levels. Experience both for legal guidance, settlement, and in litigation. 
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Appeals before the Fourth District Court of Appeals: 70.  Plus numerous appeals in other courts. 
 
Proudly represented of approximately 200 Saint Lucie and Martin County Homeowners in 
foreclosure actions, foreclosure trials, and on appeal, during the foreclosure crisis. 
 
Contract drafting, negotiation and litigation.  
 

SELECTED FIELDS OF FORENSIC OR TECHNICAL STUDY FROM LITIGATION 
 
Florida Building Code  Florida Fire Code   DNA Testing   
Drug Testing    Human Factors Engineering  Epidemiology  
Computer Forensics   Accident Reconstruction  Human Biomechanics 
Toxicology    Metrology    Root Cause Analysis 
Psychological Testing   Asset Valuation   Literature Review 
 

FORMAL EDUCATION AND SEMINARS 
 
Bachelor of Arts Major: Government   Seton Hall University 
   Minor Labor Relations 
 
Juris Doctor       Seton Hall University School of Law 
 

SELECTED SEMINARS (From Dozens): 
 
City, County & Local Gov’t Law Certification Review Sunshine Law and Records & Ethics 
Public Employment Labor Relations Forum   Civil Trial Certification Review 
Criminal Trial Certification Review    Appellate Law Certification Review 
Advanced Legal Writing and Drafting    Circuit Court Mediator Certification 
Real Estate Law Certification Review 
 

PROFESSIONAL ACTIVITIES 
 
U.S. Court Southern District of Florida   Member of Arbitrator Panel 
 
Florida Bar Traffic Rules Committee    Member 1992-1996, 2010-2014 
(40-member legislative committee)    Chairperson 2012 
 
Rules of Judicial Administration E-service subcommittee Member 2010-2011 
 
Florida Bar City, County & Local Government Law Section 
 
Pro Bono Awards:  Numerous awards from Florida Rural Legal Services. 
 

PERSONAL INFORMATION 
 
Interests:  Strategy, Decision Making Theory, Military and Diplomatic History, Operational and 
Strategic Level Conflict Simulations, Constitutional Law, philosophy, cooking, jazz, writing. 
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Copyright Notice 
 
 

© 2018 John J. Anastasio.  
 

All rights reserved, except to the extent necessary, for 
the Village of Indiantown to comply with Chapter 119 Florida 
Statutes. 
 
 
 
 
 

DISCLAIMER 
 
 

This document expresses the personal and 
professional views of the author.  
 
 It is not to be interpreted as a definitive policy or 
polices, of a potential future Village Attorney. 
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A Blueprint for the  
Village of Indiantown 

Village Attorney's Office 
 
 
 
 
 
 
 
 
 
 
      By: John J. Anastasio, Esq. 
 
      Law Offices of John J. Anastasio 
      Suite 203 
      3601 South East Ocean Boulevard 
      Stuart, Florida 34996 
      (772) 286-3336 
      Contact.office@psllaw.net 
  

July 26, 2018                                                                                      Page 190

AGENDA ITEM ###STAMP_ITEMNUMBER#

mailto:Contact.office@psllaw.net


 
 
 
 
 
 
 
 
 
 
 
 
 

“The Village Attorney should be like the frame 
of a house. Ever present, supportive, and 
seldom seen, except for construction and 
renovation.” 
 
 
     ----  John J. Anastasio 
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I. THE VILLAGE ATTORNEY’S PRIORITIES 
 
 
 As a new municipality, there are numerous tasks to be completed to get the 
Village operational, comply with the law, and advance each Councilmember’s 
agenda. This workflow design is necessary both for the Village Council and 
Village Attorney, for planning, strategy, and execution purposes. 
 
 A scalable version of City Attorney Prioritized Leadership Focal Points 
(LFP) that I designed for the City of Tallahassee, has been modified for the 
Village of Indiantown and appears below as Figure 1.  
 
 An explanation of each point of the LFPs follows  
 
 
 

Village Attorney 
Prioritized Leadership Focal Points (LFP) 

 
 

 
 

 

 
 

 

 
 

 

 
 

 

 
 

  
Note: Percentages are budgeted time allocations by the Village Attorney. 
 
 

Figure 1 
 

© John J. Anastasio 2018           
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1. VILLAGE COUNCIL PRIORITIES 
 
 
“As the first Village Council, Indiantown is a canvas waiting for you to paint 
on.” 
 
        ---- John J. Anastasio 
 

__________ 
 
 
A. THE VILLAGE ATTORNEY AND COUNCIL PRIORITIES 
 

The Village Attorney has as his first and highest obligation, to carry out 
the policies of the Village Council. This is not simply an obligation imposed in 
the Village Charter. It is because the Village Council is the direct representative 
of the people of the Village of Indiantown, 

 
The Village Attorney best serves the Village Council, by reaching out to 

assist each Village council member, to achieve the agenda on which they ran. 
 

Village Council priorities arise in part, from issues and topics raised, and 
promises made, by the candidates at candidate forums, transition team meetings, 
candidate literature, and in press and social media statements. 

 
From these sources and over 40 pages of notes from candidate forums, the 

following are reoccurring candidate issues that would seem to be legislative 
priorities (in no particular order) for the Village Council from political, practical, 
and legal points of view. It is to this first set of priorities, that the Village Attorney 
must first direct his energies. 

 
 A checklist of Village Council priorities from these sources is attached for 
the Council’s consideration. 
 
 Any omission of an item or issue is purely unintentional. 
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B. VILLAGE COUNCIL PRIORITIES 
 
1) Sense of community and small-town feel 
 
 Keeping the “small-town” feel. 
 The “look” of Indiantown. 
 The image/branding of Indiantown. 
 Allocating/prioritizing resources among the different neighborhoods. 
 Community aesthetics/signage. 
 Spirit of the volunteer community. 
 Neighborhood revitalization. 
 Encouraging diversity. 
 Better service levels. 
 
2) Infrastructure 
 
 Water 
 Sewer 
 Drainage 
 Lighting 
 Sidewalks 
 Prioritizing road upgrades 
 Infrastructure survey 
  
 
3) Economic Development 
 
 Attracting permanent well-paying jobs for residents 
 Jobs training/education for residents. 
 Public private partnerships. (P3)  
 Business development 
 Small business support 
 Welcoming new businesses that contribute to the community. 
 
4) Affordable Housing 
 

(a) Purpose 
 

Senior 
Less advantaged 
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Workforce 
  
 (b) Type 
 
  Public Housing 
  Housing assistance/grants 
  Developer-Village Partnerships 
   
 (c) Form 
 
  High-density homes 
  Low-density smaller footprint (Tiny Homes) 
  Multiple dwellings. (Apartments)  
 
5) Community Outreach 
 

(a) Youth Programs 
 

Sports 
Non-sports 
Character building and leadership. 

 
(b) Community Programs 
 
 Community events. 
 Volunteer programs. 
 4th of July celebration. 
 Partnering with the Chamber of Commerce and other groups. 
 
(c) Funding  
 
 Continuous Village funding. 
 Grants from the Village. 
 Seed money grants from the Village pending outside grants. 
 Outside grants for Village programs. 
 

6) Village economics 
 
  Budgeting that addresses citizen concerns. 
  Tax rates 
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  Special assessments. 
  Village Reserve Fund size. Investment now or investment later? 
 
7) Code Enforcement issues 
 
 (a) Philosophy 
 
  Code enforcement - Strict enforcement. 
  Code compliance - Cooperative enforcement, working with  
  residents.  
 
 (b) Types 
 
  Code Enforcement Board. 
  Paid Special Magistrate. 
 
8) Government structure 
 
  Government lite – 2-3 full time employees, plus contractors? 
  Village Manager 
  Director of Building 
  Director of Leisure and Youth Programs? 
  
  Contractor operations. 
  Contracting with, and delegation to, the County and other entities. 
  Emergency planning. 
  Public accessibility to Village government. 
  Getting the structure and infrastructure right the first time. 
 
 
9) Land Development Regulations: Is the County way the only way? 
 
 (a) Speed of transition from County to Village Plans and 
regulations 
 
  Fast adoption of Village 
  Slow adoption by Village 
 
 (b) Documents 
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  Comprehensive Plan 
  Land Development Regulations 
  Land use and future land use maps. 
  
 (c) Sources 
 
  County Documents 
  Modified County Documents 
  From Scratch  
 
 (d) Types of Design Philosophy 
 
  Streamlined plans. 
  Detailed plans. 
  Traditional (Euclidian) Code like the County. 
  Forms Based Code that focuses on the community feel. 
  Aesthetics design. 
 
10) Community Growth. 
 
  Annexation 
  Water and Sewer utility acquisition/workout. 
  Balancing industrial/commercial/residential development. 
 
  Local trade school/educational opportunities 
  Partnership with School Board 
  Promotion of more medical/shopping/entertainment options. 
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 Signage as a first step to community redevelopment. 
 
 
 
 Extend the concept of the image and branding of Indiantown to its 
neighborhoods, which are the building blocks of the Village. 
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2. VILLAGE OPERATIONAL ISSUES. 
 
 Operational issues include those mission critical issues, required to make 
the Village function at first. 
 
A. Council Rules of Procedure 
 
 Immediate development and writing of an ordinance concerning Village 
Council procedures, including provision for Sunshine Law compliance, and 
public records compliance.  
 
B. Purchasing Ordinance 
 
 The feasibility study for the Village was based on the concept of a 
“government lite” or “government by contract” municipality. Immediate 
development and writing of a purchasing ordinance, purchasing procedures, and 
purchasing manual are essential, if the Village Council desires the Village 
government to operate along this concept. 
 
C. Organizational and compliance issues 
 
 Immediate development and writing of an ordinance creating an 
organizational plan for departments, staff, and appointment of independent 
boards. This includes whether code enforcement is done by an independent board 
or contracted out to an attorney serving as a code enforcement magistrate. 
 
 Drafting of Interlocal Services Boundary Agreements between the Village 
and Martin County are authorized under Chapter 177 Florida Statutes. 
 
 These include the following Municipal Service Taxing Units (MSTU): 
 
 Fire and Rescue  
 Parks and Recreation 
 Stormwater 
 Roads 
 
 These necessary interlocal serving agreements to be drafted also include: 
 
 Agreements for law enforcement services with the Sheriff’s Office. 
 Community Redevelopment Agency funding and tax issues. 
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 The Village Attorney is responsible for compliance with the proper legal 
proceeds for valid interlocal service agreements under Chapter 177 Florida 
statutes. 
 
D. Village Values, Vision and Mission Statements 
 
 Because this is a startup municipality, values, vision and mission 
statements are both immediate and long term in their impact. 
 
 An organizational values statement describes who we are. 
 
 A vision statement says where we want to go. 
 
 A mission statement gives day to day guidance as to how to get there. 
 
 Together, these form the basis for a strategic plan for the Village over the 
next 1, 3, 10 and 20-year periods. 
 
 The writing of a legally supportable values, vision and mission statement 
for daily strategic guidance is an operation necessity for the Village. If you don’t 
know where why and where you are going, you are unlikely to get there. 
 
 There are two approaches to this. First, the Village Council can take it upon 
themselves 
 
 
E. Comprehensive Plan and Land Development Regulations 
 
 By Village Charter, the Village currently operates under the Martin County 
Comprehensive Plan and Land Development Regulations (LDRs). 
 
 Whether to continue using these or revise these are issue that will have to 
be resolved in the short term, due to time limitations placed upon the Village by 
Statute. 
 
 As a startup municipality, a range of policy options should be considered, 
including whether to stick with the tradition or Euclidian zoning code, or consider 
Forms Based code, that emphasizes the feel rather than technical requirements 
such as property setbacks. 
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3. VILLAGE CHARTER ISSUES. 
 
 First, the defective Village boundary issue must be promptly addressed. 
This is addressed either by the legislature, or by a court action to declare what the 
boundaries really are for the Village. 
 
 Second, there will have to be the writing of ordinances to comply with 
requirements imposed by the Village Charter. These ordinances include: 
 
 Holding meetings in accordance with a duly adopted ordinance or 
 resolution. 
 
 Setting standards for council members and procedures for removal. 
 
 Setting procedures for public input. 
 
 A personnel ordinance. 
 
 Code of Ethics 
 
 Assigning planning functions. 
 
 Setting procedures for the appointment of a Village Auditor. 
 
 Establishing a Village Canvassing Board. (This will be necessary before 
 the next regular election cycle for purposes of annexation, special 
 elections, recall, initiative or referendum  
 
 Adoption of a comprehensive plan. 
 
 Adoption of Land Development Regulations. 
 
 All other ordinances necessary to affect the transition from unincorporated 
area to a municipality. 
 
 Land Development Regulations. 
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4. VILLAGE DAY-TO-DAY ISSUES 
 
 
 These are just routine challenges that occur on a day to day basis with any 
municipality. 
 
5. VILLAGE LONG-TERM ISSUES. 
 
 Long-term Village issues include: 
 
1) Annexation 
 
 A policy and guidelines need to be developed, as to if, what and when to 
add land to the Village. This can be done either by a consent process, or by a 
vote. How annexation occurs is governed by Chapter 171 of Florida Statutes. 
 
2) Infrastructure  
 
 a) Utilities  
 
 The Village will ultimately have to take charge of its own water and sewer 
systems. The acquisition of private utilities such as the Indiantown Company. 
This can be done either by negotiation, or by a public taking. This process is 
controlled by Chapter 180 of Florida Statutes 
 
 b) Roads 
 
 The Village roads that have been neglected by Martin County were a top 
priority of the candidates for Village Council. This transportation component will 
first have to be addressed by making the non-voting member of the Martin 
County Metropolitan Transportation organization a voting member. 
 
 All sources of transportation funding will have to be examined. A critical 
part of roads is drainage provided by swales. 
 
 c) Digital 
 
 In the long term the Village will have to consider its digital infrastructure 
in light of technological and regulatory changes. 
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 Some of these issues include: 
 

• Creating a City Ransomware policy. Once you need the policy, it’s too 
late. 

 
• Building a fully compliant Public Records/litigation hold system. 

 
• Addressing the legal and physical infrastructure to deal with autonomous 

vehicles, without which the City may find itself physically bypassed in a 
digital transportation environment. 

 
• Dealing with regulatory, franchise, FCC preemption, zoning, and revenue 

issues like pole attachment fees within the new G5 spectrum. (Your old G4 
cell phone may not cut it anymore.) 

 
• Regulatory and other issues pertaining to taking advantage of FirstNet 

((First Responder Network Authority) excess bandwidth capabilities. 
 
4) Housing 
 
 Along with funding by grants, the Village will have to determine if the 
creation of a Village Housing Authority is another avenue to be explored in 
addressing Village housing issues.  
 
5) Strategic Planning 
 
 The Village like any organization, needs long term planning , in the form 
of a strategic plan, that answers how we are going to accomplish the values, 
vision and mission statements..  
 
4) Emergency Planning 
 
 Much of the emergency planning for the Village will be provided by the 
Martin County Comprehensive Emergency Management Plan (CEMP). 
Continuous impute is necessary to address emergency operations needs the 
Village Council feels is necessary.  
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III. Role of the Village Attorney 
 
 
Introduction 
 
 The Village Attorney must be sensitive to the political realities each 
Village Commission member faces. The Village Attorney must be ever ready, to 
rapidly investigate factually, and legally any Councilmember’s constituent’s 
concerns. By assisting in this way, the Village Attorney lessens the burdens on 
the Councilmembers. 

 
A Village Attorney should be political, without being partisan. 

 
A.  Empowering the Village Commission. 
 
 The top priority of the Village Attorney should be, to pursue aggressively, 
the legislative agendas, and concerns, of each and every member of the Village 
Commission. 
 
 It is understood that the Village Commission may be divided on a number 
of issues. This is where the Village Attorney can be of the most assistance. 
 
 The Village Attorney should fully, and vigorously, embrace the role, as the 
chief legislative drafter. Providing the tools of legal and public policy analysis, 
the Village Attorney can assist the Village Commission in making their concerns 
and goals concrete through legislation. 
 
 To this end, and with this yardstick, the Village Attorney should meet 
separately with each member of the Village Commission within a week of 
assuming office, and each week after, to go over their legislative agenda. 
Gathering their thoughts, reflections, and their experiences so far. Determining 
what policies, and why, each Village Councilmember wishes to bring forth. 
 
 With this data, the Village Attorney can factually and legally research, and 
then craft the best arguments, and legislative proposals, for each member of the 
Village Commission, on all sides of an issue.  
 
 If a thorough job is done by the Village Attorney, as their “debate coach” 
preparing and maximizing each Village Councilmember’s position, then each 
Councilmember can put forth their position in the strongest way possible. 
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If the Village Attorney empowers each Councilmember with these tools, it 

largely eliminates the need for the Commission to lean on the Village Attorney 
for a recommendation. Policy recommendations to the Village Commission 
should fall more closely under the Village Manager’s Office. However, the 
Village Attorney should always stand ready with a recommendation, if asked. 
 

If the Village Attorney helps design and supports each Councilmember’s 
position, then this Village’s legislature, its Village Commission, can better debate 
and decide the ultimate public policy involved. This minimizes the need for 
impute from unelected officials, such as the Village Attorney. In this way the 
Village Attorney gives life to representative democracy, in the Village by the Sea. 
 
 Another facet of empowering the Village Commission, is a rapid response 
to Village Commission inquiries and directives.  
 
 Service to the Village Commission should be the Village Attorney’s first 
priority. All else flows from this. 
 
B.  Values that shape the Village Attorney’s Office mission. 
 
 The Village Council needs to develop values, vision and mission 
statements. Likewise, the Village Attorney’s Office needs a values, vision and 
mission statement, even though it is an office of one at this time. 
 
 The second is that it does not express the core values and vision of the 
Village Attorney’s Office, if any exist. Without the expression of core values, a 
mission is meaningless. 
 
 What the Office of the Village Attorney needs is a “functional mission 
statement”. One that is used for understanding, developing, and communicating 
fundamental objectives. It must reflect the true passions and values, in a goal that 
is an action.  
 
 First one must have a values statement. From this a mission statement can 
be developed. Correctly structured values should exist, to guide the decision 
making and behaviors of the Village Attorney’s Office on a day-by-day basis. 
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Village of Indiantown 
Office of the Village Attorney 

 
Draft Mission Statement 

 
 
 
 
 
 
  

The ultimate mission of the Office of the Village 
Attorney is to assist, guide, and advise, the Village 
Council, the Village Manager, Village employees and 
contractors, in the Village’s legal affairs. To insure fair 
process for all. And maximize the opportunity for the 
pursuit happiness, for the people of the Village of 
Indiantown. 
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C.  Trust Building 
 
 It is important to consider the issue of trust in any Blueprint for the Village 
Attorney’s Office. 
 

Trust is not a vague term. It is an applied field of study. It has clearly 
defined components that can be taught, learned, and applied. Trust must be an 
explicit objective of the Office of the Village Attorney. 
 
 The 4 core components of trust the Village Attorney’s Office must 
implement are: 
 
 1. Credibility of competence. 
 
 2. Benevolence of motives. 
 
 3. Integrity with the sense of fairness and honesty. 
 
 4. Predictability of behavior. 
 
  

The Village Attorney’s Office should have a Policy and Procedure Manual. 
How things are done in the Village Attorney’s Office should be in writing and 
followed. It will promote confidence, trust, and efficiency. It will provide for a 
smooth transition when there is a change of Village Attorney. It is a critical part 
of succession planning. 
 
 To avoid the problems of consistency and institutional memory, all 
requests for legal advice from the Village Council, Village Manager, employees 
and contractors should be reduced to formal opinions, indexed by year, 
sequentially numbered, and indexed, in the same way as Florida Attorney 
General Formal Opinions. Then this knowledge bases and intuitional memory 
can be easily referenced by Village Officials, employees and citizens alike, now 
and in the future. 
 
4. Active discovery, and acknowledgement of mistakes internally before the 

public becomes aware of the problem. And, the design of any proactive 
and visible steps to correct. 

 
5. Displaying candor by publicly, and immediately, acknowledging, and 
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providing a plan to correct mistakes. And, correcting the misapprehension, 
that such mistakes are policy. Silence is never an option. 

 
 Finally, the Village Attorney at all times must have the courage to ask 
“But, is it right?” (The Village Attorney doesn’t need a name plate with his name 
on it. He needs a nameplate on his desk with that question on it.) And, to do what 
is right, even in the face of the threat of losing one’s position, by promptly and 
respectfully, speaking truth to power. 
 
D. Training Village employees to avoid litigation and controversy. 
 
 A program of constant scheduled training in legal affairs for each 
Councilmember, employee and contractor must become the norm. 
 
 A culture of consulting the Village Attorney’s Office before, or as problem 
begins, must be created. This can only be done by the continuous direct action of 
the Village Attorney, in reaching out to Councilmembers, employees and 
contractors. If the Village Attorney asks “How can I help?” now; it will reduce 
asking, “What’s the problem?” later. The Village can ill afford a Village Attorney 
that only reacts to issues, problems and crisis. 
 
 Rather than tell a Councilmember, employee and contractor why they 
cannot do something, the Village Attorney’s Office should be ready with creative 
“can do” solutions. 
 
E. Systems Analysis. 
 
 
“I have not failed 10,000 times. I have not failed once. I have succeeded in 
proving that those 10,000 ways will not work. When I have eliminated the ways 
that will not work, I will find the way that will work.”9F 
 
        ---   Thomas Edison 

________________ 
 
 One of the other critical roles to be played by the Village Attorney is that 
of system analyst, by the constant application of root cause analysis, to the 
Village’s legal problems. 
 
 It is easy to blame people. But, the root cause often lies not with people, 
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but with the failure of the system. We fail to look for system failures. You can 
replace a thousand people, but if the system or process is flawed, you will get the 
same result. 
 
 It is not the mistakes we make, but what we learn from them that count. As 
one modern philosopher once said, “The four most important words in the 
English language are, ‘But, I can learn.’” 10F 
 
 We need not to fear mistakes, if we build in safeguards to prevent 
catastrophic failure, by managing risk. The Village Attorney’s office must have 
a culture, from one of fear of mistakes, to welcoming them. The size of a potential 
mistake should be planned and managed. When we learn from mistakes, that are 
not repetitive, that is not failure. It is the essence of human progress.11F 
 
 To this end, the Office of the Village Attorney should take on the role of a 
“Center for Lessons Learned.” Every contract we enter, every ordinance we pass, 
every significant public policy action taken, every incident, and emerging 
situation we go through, should be reviewed and analyzed by the Village 
Attorney, asking: 
 
 What did we learn from that experience? 
 
 Where did the system or policy fail? 

(This is answered by applying a Root Cause Analysis. See Sober Homes 
section for an example.) 

 
 What public policy and legal lessons did we learn? 
 

What action can be taken to avoid the same mistake, OR duplicate the 
success? 

 
Institutional memory should not rely upon people, but upon a bank of well 

indexed, written root cause analyses, with lessons learned. 
 
F. Assuring No Due Process in the Village  
 
 Above all, this Office must take on the role of being the good guys and 
gals. 
 
 Just because the Village can legally do something or not do something, 
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does not mean we should do it or not do it. Just because a court defines what due 
process is, does not mean we are bound by it. For due process stripped to its 
essentials are only notice and the opportunity to be heard. It is only the floor of 
rights, beneath which we may not go. 
 
 The Village Attorney should not be concerned about due process. It is not 
the true responsibility of the Office of the Village Attorney to guaranty due 
process. Its responsibility is to design and present you with intelligent legal 
systems in the form of ordinances, regulations, and policies, which guaranty the 
higher standard of “fair process.”  
 
 In government, public policy analysis, and in politics, perception is reality. 
Fair process is a perception. That perception most often is reality. 
 

The Village Attorney must design for the Village and the Village Council, 
a system of laws, regulations, and policies, that to the maximum extent possible, 
make each stakeholder feel they are being treated fairly in the process. Every 
citizen, and every Village employee, from the Village Manager, to volunteers, to 
applicants, must feel they are being treated fairly. That is “fair process”, as 
opposed to “due process.” 
 
 If this is the culture in the Village Attorney’s Office, then the number of 
potential lawsuit and complaint will remain low. The Village Manager’s job, each 
department head’s job, and the job of the Village Council, each employee, and 
contractor will be made easier, the public treasury further protected, and the 
pursuit of happiness of its residents enhanced. 
 
G.  Handling of Litigation 
 
 On the subject of lawsuits. The Village Attorney should take a default 
position, that a lawsuit against Village, is a direct failure by the Village Attorney. 
It is the job of the Village Attorney to anticipate, correct, or mitigate the 
circumstances, that can lead to litigation.  
 

This is particularly true in the areas of Public Records Law and the 
Sunshine Law, which recent decisions have placed an almost strict liability 
standard on the Village, exposing the public treasure to unnecessary attorney 
fees. 
 
 When the Village is faced with a lawsuit, if the Village is truly right, then 
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it should be competently, aggressively, and expeditiously litigated. If the Village 
is wrong in whole or in part, then the Village Attorney must have the courage to 
say so. Not tomorrow, but, today. And, to recommend a remedy, or payment of 
full and fair compensation to those who have been wronged. Not a penny more 
or a penny less. 
 
H. Reaching out: The best things in life are free, or almost. 
 
 The use of law school students as interns can provide quality work, at little 
or no cost. So can academia. Law school and professors in other fields must 
“publish or perish.” Interesting these professors in research that will benefit the 
Village and provide them with a research topic in a living laboratory to work with 
is a win-win situation. 
 

With numerous graduate schools in Florida, when the Village Attorney 
needs research outside its fields of expertise, master’s student working on a 
thesis, or doctoral students working on their dissertation, can provide such 
research on a live problem. 

 
The Village Attorney can have confidence in such research. The work is 

shepherded by a faulty advisor along the way. The final product is approved by 
a faculty committee. With minimal support and cost, the Village can support 
higher education, and higher education can support the Village. 

 
__________  
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IV. Village Attorney philosophy of government 
 
 
“Democracy is worth dying for, because it's the most deeply honorable form of 
government ever devised by man.” 

― Ronald Reagan 
__________ 

 
 First, the Village Attorney must have a philosophy of government at the 
local level.  The Village government is the government closest to the people.  
 
 What is the object of government?” That answer is found in our 
Declaration of Independence. On July 4, 1776, the geniuses who were our 
founding fathers proclaimed to the world, pledging their lives, their fortunes, and 
sacred honor that: 
 

We hold these truths to be self-evident, that all men are created 
equal, that they are endowed by their Creator with certain 
unalienable Rights, that among these are Life, Liberty and the 
pursuit of Happiness. --That to secure these rights, Governments 
are instituted among Men, deriving their just powers from the 
consent of the governed. 

 
 While life and liberty may generally be the province of federal and state 
governments, the government closest to the people, should be concerned with 
their happiness. 
 

Second, from that philosophy of local government, the Village Attorney 
creates their mission. The ultimate mission of the Office of the Village Attorney 
should be to assist and guide the Village Commission, the Village Manager, and 
Village employees, in legal affairs. And, to insure fair process for, and maximize 
the opportunity, for, the pursuit happiness of the people by the Village of 
Indiantown. This should be the Village Attorney’s overarching goal. 
 
 It is that yardstick, “does this maximize the pursuit of happiness of the 
people?” that should guide local government. If we do so together, then we will 
be implementing the wisdom, and the hopes, of our founding fathers, to protect a 
system of ordered liberty. 
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V SELECTED ISSUES 
 
A. Defective Village Boundaries 
 
 Due to an error in legislative drafting, certain “X” values rather than actual 
numbers were inserted in the Laws of Florida 2017-195, which created the 
Village. 
 
 These will have to be promptly addressed. This can either be addressed by 
way of the legislative process in Tallahassee, or locally by a court action, which 
could resolve the issue in a matter of weeks. 
 
B. Grants 
 
 There are many grants and assistance available to the Village from the 
federal and state governments. They all have deadlines. If those deadlines, along 
with other extensive requirements to be met, if the Village of Indiantown is to 
have a chance to fund community improvements without having to resort 100% 
to using taxing revenues. 
 
 Examples include: 
 
1) Florida Community Development Block Grant Program. 
 
 Florida Administrative Code 73C-23.0041(1) provides for the Florida 
Department of Economic Opportunity annually to receive applications for the 
Florida Small Cities Community Development Block Grant (CDBG) assistance. 
 
 The Block grant funding opportunities are in the following program areas: 
 
1. Economic Development. 
2. Neighborhood Revitalization. 
3. Commercial Revitalization. 
4. Housing Rehabilitation. 
 
 In addition to the Application for Funding deadlines, there are citizen 
participation requirements imposed by Florida Administrative Code 73C-
23.0041(5) under federal regulations 24 C.F.R. § 570.486. This includes a noticed 
public meeting held by the Village Council within 12 months prior to the start of 
the Community Block Grant application period. 
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 After an Application for Funding has been drafted, a second public 
meeting regarding the proposed application must be held by the Village Council. 
 
 These are competitive grants, based upon a point system. The Village can 
appoint a Citizens Advisory Task Force (CATF) to make recommendations on 
community needs prior to drafting an Application for Funding and to provide 
input. If the Village does so, it can claim up to 10 points on its Application for 
Funding.  
 
 In looking at the Florida Department of Economic Opportunity’s latest 
published Small Cities CDBG Final Scores and Funding attached, one can see 
that claiming 10 points can make all the difference between getting a Block Grant 
and not getting a Block Grant. 
 
 The legal aspects of such grants require the Village Attorney to work 
aggressively with the Council, and Village Manager, or Grants Manager to 
produce results for the Village. And, achieve the agenda Councilmembers ran on. 
 
2) State Housing Initiatives Partnership (SHIP) Program 
 
 The State Housing Initiatives Partnership Program (SHIP) annually has 
funds allocated for low and moderate-income housing. 
 
 A look at the appropriated and projected funds show an increase. 
Indiantown should get into that process, to avoid having Martin County control 
those funds. 
 
 Attached is a draft of a resolution concerning SHIP funds a a rough draft 
of a SHIP Program Plan to be submitted to the Florida Department of Economic 
Opportunity. 
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AFTERWORD 
 
 The birth of the Village of Indiantown means five new councilmembers, 
each with an agenda they campaigned on. And, that they wish to carry out for 
their supporters, and the people of the Village of Indiantown... 
 
 The Village Attorney must provide and defend, a level playing field for 
each councilmember, and each citizen, each local business, and each potential 
business or developer.  
 
 This does not mean there will not be be debate. There will be differences. 
Sometimes strong differences. This is all expected, along with, and perhaps an 
occasional firestorm, both within, and outside Village government. It is the way 
a representative democracy is supposed to operate. 
 
 And, it should not concern us, if we always remember that our common 
interests, are greater than those that divide us. To paraphrase President Kennedy, 
from his address at American University, Washington, D.C., June 10, 1963:30F 
 

So, let us not be blind to our differences. But let us also direct 
attention to our common interests and to the means by which those 
differences can be resolved. And if we cannot end now our 
differences, at least we can help make the Village safe for diversity. 
For in the final analysis, our most basic common link, is that we all 
inhabit this small Village. We all breathe the same air. We all 
cherish our children’s futures. And we are all mortal. 

 
 It is in this spirit, that the Village Attorney should guide and protect the 
Village Council and the people of the Village.  
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"So by picking these rules up, 
it appears that you would then 
pick them up, all or none. " 

---- Honorable Kathleen Roberts, County Court Judge 

1 

July 26, 2018                                                                                      Page 219

AGENDA ITEM ###STAMP_ITEMNUMBER#



TABLE OF CONTENTS 

TABLE OF CITATIONS 

PRELIMINARY STATEMENT 

STATEMENT OF THE CASE AND THE FACTS 

A. Pre-final Hearing Occurrences 

B. Final Hearing May 9, 2014 

C. Court's Ruling 

SUMMARYOFARGUMENT 

STANDARD OF REVIEW 

LEGAL ARGUMENT 

POINT I 

The appellant's appeal is barred by the doctrine of 
invited error, because over the Appellee's objection, it 
requested the Rules of Criminal Procedure apply, 
accepted the ruling, and only objected after it failed to 
comply with the very rules it insisted applied. 

POINT II 

Any confusion by the second trial judge was the result 
of appellant's fraud upon the court, by failing to 
inform the second trial judge at the ex-parte hearing, 
that the first trial Judge has ruled the Rules of 
Criminal Procedure applied. The appellant failed to 
move for rehearing at any time and the argument 
concerning the applicability of any Rule of Criminal 
procedure has been waived. 

A. Lack of Candor to Tribunal 

4 

6 

7 

7 

14 

16 

18 

19 

20 

20 

23 

23 

2 

July 26, 2018                                                                                      Page 220

AGENDA ITEM ###STAMP_ITEMNUMBER#



B. Ex-parte communication 

C. Waiver by No Objection to Ruling 

POINT III 

"Noncriminal violations" are governed Florida 
Statutes concerning crimes, and by the Florida Rules 
of Criminal Procedure, because they are a "criminal 
proceeding", conducted by a court with criminal 
jurisdiction. This is made plain by the 1968 
Committee Note that, "These rules are ... intended to 
apply to all state courts where "crimes" are charged." 

A. Criminal proceedings 

B. Quasi-criminal proceeding 

c. Legislature has placed noncriminal violations with crimes 

D. Rule of Lenity 

CONCLUSION 

Certificate of Compliance 

Certificate of Service 

23 

24 

26 

26 

27 

27 

28 

29 

30 

30 

3 

July 26, 2018                                                                                      Page 221

AGENDA ITEM ###STAMP_ITEMNUMBER#



TABLE OF CITATIONS 

CASES: 

Applegate v. Barnett Bank of Tallahassee 
377 So. 2d 1150, 1152 (Fla. 1979) 19,22 

Czubak v. State 
570 So. 2d 925, 928 (Fla. 1990) 21 

Gonzalez v. State 
136 So. 3d 1125, 1147 (Fla. 2014) 21 

Goodwin v. State 
7 51 So. 2d 53 7, 544 (Fla. 1999) 20,21 

Gupton v. Village Key & Saw Shop 
656 So. 2d 475, 478 (Fla. 1995) 21 

Hernandez v. Gonzalez 
124 So. 3d 988, 993 (Fla. 4th DCA 2013) 21 

Laws v. State 
2014 Fla. App. LEXIS 14002(Fla. 4th DCA, Sept. 10, 2014) 21 

Sheffield v. Superior Ins. Co. 
800 So. 2d 197, 202 (Fla. 2001) 21 

State Ex Rel Butterworth v. Kenny 
714 So. 2d 404, 410 (Fla. 1998) 27 

Terry v. State 
668 So. 2d 954, 962 (Fla. 1996) 21 

Tedder v. State 
12 So. 3d 265, 265 (Fla. 5th DCA 2009) 27 

4 

July 26, 2018                                                                                      Page 222

AGENDA ITEM ###STAMP_ITEMNUMBER#



Statutes: 

Section 119.021 Florida Statutes 
7 

Section 775.021 Florida Statutes 

Section 775.08 Florida Statutes 

Section 775.08(3) Florida Statutes 

Section 775.15(2)(d) Florida Statutes 

Constitutions: 

Fifth Amendment of the Constitution of the United States 

Fourteenth Amendments of the Constitution of the United States 

Article I, §9 of the Florida Constitution 

Court Rules: 

Fla. R. Jud. Admin. 2.330(h) 

Fla. R. Crim. P. 3.010 

Fla. R. Crim. P. 3.020 

Fla. R. Traff. Ct. 6.325 

R. Reg. Fla. B. 4.3.3 

28 

27 

27 

28 

24 

24 

24 

25 

16,26,29 

26,29 

26 

11,23,24 

5 

July 26, 2018                                                                                      Page 223

AGENDA ITEM ###STAMP_ITEMNUMBER#



PRELIMINARY STATEMENT 

The Plaintiff State of Florida is referred to as the appellant. The Defendant 

Port Saint Lucie Mayor Joann Faiella is referred to as the appellee. 

References to the record shall be to Volume, Page, and line if a transcript. 

(V15, P7, Lll-12 = Appendix Volume 15, Page 7, Lines 11to12.) 
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STATEMENT OF THE CASE AND THE FACTS 

A. Pre-final hearing occurrences 

On December 3, 2013 the appellee was charged by summons (VI, Progress 

docket last page) with a violation of Section 119.02I Florida Statutes for a 

violation of the public records retention rules, because it was claimed she deleted 

text messages off her phone (VI, P2), which still existed in hardcopy. (VI, P32) 

The case was placed in the Saint Lucie County Court Criminal Division, and 

assigned to County Court Judge Kathryn Nelson. (VI, Progress docket last page) 

On December 4, 2013.an arraignment before Judge Nelson was reset for 

December I8, 20I3. (VI, Progress docket last page). 

On December 10, 2013 the appellee under the Rules of Civil Procedure, 

filed an appearance, (VI, P5) a motion for an extension of time to answer or 

otherwise defend (VI, 27), and a request for production, (VI, Progress docket last 

page) 

On December 17, 2013, appellee filed a motion to strike the clerk's notice 

of arraignment for December I8, 20I4. (VI, P7) 

On December I8, 20I3, the next court date was set for January 2I, 20I4, 

(VI, Progress docket second to last page), which was continued. 

On December 18, 2013, the appellee served a first set of interrogatories (VI, 

Progress docket last page), and filed Motion to Consolidate (VI, P23), a Motion 

7 
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for a Case Management Conference, (V 1, P 10) and a Motion for a Pretrial 

Conference. (Vl, P20) 

On January 15, 2014, the appellee filed a motion to take judicial notice of 

the Administrative Code, the Retention Schedules, and relevant City of Port Saint 

Lucie records. (Vl, Pl) 

On January 17, 2014, the appellee filed a motion for a hearing in limine to 

exclude expert testimony concerning cellular phone data extraction under Daubert. 

(V3, P320) 

On January 21, 2014, the appellee filed a motion to compel answers to 

interrogatories and to compel production. V3, P329) 

On January 24, 2014, Judge Nelson heard the appellee's pending motions. 

(Vl, Clerk's Progress Docket second to last page) All those motions were based 

upon the Florida Rules of Civil Procedure. 

At the January 24, 2014 motion hearing, the State raised without filing any 

motion, or notice to the appellee, the issue of which rules of procedure applied. 

(V13, P6, L18-21) 

The appellant argued the Florida rules of Criminal Procedure applied. (V13, 

P6, L 18-21) The appellee argued that the Florida Rules of Civil procedure applied. 

(V13, PIO, L6-19) Over the appellee's argument, Judge Nelson ruled in the 

appellant's favor. (V13, P20, L5-8): "So, again, I do understand there are not 

8 
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specific rules that have been promulgated, but there have to be some rules that 

apply. So the Rules of Criminal Procedure will be the rules that will govern." 

This rendered a number of the defendant's motions moot. 

The Court also entered an order continuing the appellee' s Daubert Motion, 

(V4, P570) and motion to dismiss, (V3, P365) an order taking judicial notice, (V4, 

P560) an order granting a statement of particulars. (V4, P564) 

On January 24, 2014, at the motion hearings, the court set the next court 

date for February 24, 2014, and reserved all afternoon for those motions. (V13, 

P33, L4-5) 

On January 31, 2014, the appellant filed an Information, pursuant to the 

Florida Rules of Criminal Procedure. (VI, Pl) 

On January 31, 2014, the appellant filed a Statement of Particulars, 

pursuant to the Florida Rules of Criminal Procedure. (V3, P367) 

On February 4, 2014, the appellee filed a motion to dismiss for violation of 

the statute of limitations. (V3, P3 71) 

On February 19, 2014, the appellee noticed pending motions for the next set 

hearing previously set by the court on January 24, 2014, with the date of February 

21, 2014. (Vl, Clerk's Progress Docket third to last page) 

On February 20, 2014, the appellant moved to continue the court date set for 

February 21, 2014, which had been set back on January 21, 2014 for a half a day, 

9 
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claiming it did not know there was to be a hearing on that date and was not ready. 

(VS, P609) 

On February 21, 2014 at the motion hearings, Judge Nelson recused 

herself, and continued the hearings. (V5, P626) Appellant did not order the 

transcript of the February 21, 2014 proceedings. 

On February 21, 2014 the appellee filed a notice of intent to rely upon 

hardcopies of the texted messages at issue, which at all times existed, at all times 

were in the possession of the appellant, and which had now been hardcopy filed in 

the City of Port Saint Lucie's official records. (VS, P614) 

On February 24, 2014, the appellant filed a motion for a protective order, 

based upon a public records request directed toward the appellant. (VS, P616) This 

motion was based upon claimed protection under the Florida Rules of Criminal 

Procedure. 

On February 26, 2014, the appellant filed a motion to compel reciprocal 

discovery. (VS, P623) This motion was based upon the Florida Rules of Criminal 

Procedure. 

On March 4, 2014, based upon the ruling of Judge Nelson, at the behest of 

the appellant, that the Florida Rules of Criminal Procedure applied, the appellee 

filed a Notice of Expiration of Speedy Trial. (VS, P621) 

On March 10, 2014, an order of reassignment from Saint Lucie County 

10 
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Judge Kathryn Nelson to Saint Lucie County Judge Phillip Yacucci was entered. 

(VS, P627) 

On March 10, 2014, six (6) days after the filing of the notice of expiration, 

Judge Yacucci, without notice to the appellee, and in violation of the appellee's 

fundamental due process rights, held a conference on the notice of speedy trial 

expiration. The record is devoid of any notice to the appellee. Ex-parte, Judge 

Yacucci struck the notice of expiration. (VI4, P2, LI I-I2)) 

Judge Yacucci was unfamiliar with the file. (VI4 P2, L2-S): Alright, I 

believe I inherited this, there was a recusal, uh, the prior judge, I'm not sure, I 

think it was Judge Nelson. I just got the reassignment last week, I believe, on 

May S the fifth." [Emphasis added.] 

No inquiry was made of the Clerk as to notice of the hearing. This court 

knows the drill. If a party is not before them, the first question is to the clerk, "Has 

the defendant received notice?" That inquiry did not occur here. 

No notice appears anywhere in the record, because no notice was sent. 

(VIS, P6, LI I-I 7) The hearing was an ex-parte hearing with the appellant. 

Judge Yacucci stuck the notice because, (VIS, P2, L9-IO) "I don't believe 

that speedy trial does even apply in this case." 

The appellant was present. The record reflects the appellant perpetrated a 

fraud upon the court, in violation of R. Reg. Fla. B. 4.3.3, and stood silent, and 
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willfully failed to advise Judge Y acucci, that: 

1) The appellant had requested the Florida Rules of Criminal Procedure 

apply. 

2) Judge Nelson had granted that request over the appellee's arguments. 

3) The appellant had filed a criminal information, pursuant to the Rules 

of Criminal Procedure. 

4) The appellant filed an ordered statement of particulars to the criminal 

information, as ordered by the Court, pursuant to the Rules of Criminal Procedure. 

(A) 

5) The appellant had filed a motion for a protective order based on the 

Rules of Criminal Procedure. 

6) At no time had the appellant moved to strike the Notice of Expiration. 

The appellant never moved for reconsideration of Judge Nelson's decision 

on the application of the Rules of Criminal Procedure, after she was recused, 

within the 20 day time period after disqualification, under Fla. R. Jud. P. 2.330(h). 

In fact, the appellant never moved for reconsideration at any time, including the 

final hearing on May 9, 2014. 

On March 10, 2014, upon discovering what had occurred at the ex-parte 

motion, appellee refiled the notice of expiration. ( (V 15, P6, L 11-1 7, V 5, P629 ) 

On March 11, 2014, the appellee filed a notice of hearing for March 17, 
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2014. (Vl, Clerk's Progress Docket fourth page from the back.) 

On March 17, 2014, Judge Yacucci recused himself in open court, (Vl, 

Clerk's Progress Docket fourth page from the back) and entered a written order 

dated March 17, 2014, which was not filed until March 20, 2014. (V6, 796) 

On March 17, 2014, appellant filed an amended criminal information, 

pursuant to the Rules of Criminal. (Vl, P2) 

On March 27, 2014, an order of reassignment from Saint Lucie County 

Judge Yacucci to Martin County Judge Kathleen Roberts was entered. (V6, P797) 

On April 24, 2014, the appellee noticed all pending motions for the earliest 

date available before Judge Roberts of May 9, 2014. (Vl, Clerk's Progress Docket 

fourth page from the back.) 

On April 25, 2014, the appellee filed hearing transcripts (V7, P801) a jury 

demand, (V7, P899) a motion to take judicial notice of territorial laws as a basis for 

the demand for a jury trial, (V7, P901) a motion for discharge for expiration of 

speedy trial and recapture periods. (V7, P841) a motion to declare the retention 

schedules the appellee was charged with, as unconstitutional as an invalid exercise 

of delegated legislative authority, (V7, P917) and a motion to suppress admissions 

unlawfully obtained. (V12, P1638) 

On May 8, 2014, the appellant finally filed a discovery answer and demand 

for reciprocal discovery, pursuant to the Florida Rules of Criminal Procedure. 
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(Vl2, Pl 740) 

B. Final Hearing 

On May 9, 2014, Martin County Judge Roberts heard pretrial motions. The 

motion for discharge was heard first, and was granted, ((Vl2, Pl 740, Vl5, P23, 

Ll-2) rendering all the other pending motions moot. 

At the hearing, the appellant told Judge Roberts (Vl5,P.7, L24-25), "Well, 

the State certainly agrees that the Rules of Criminal Procedure apply"[.] and 

concluded (Vl5 P.8, L.4-5):, so the rules apply, but not necessarily, uh, in this 

case. " [Emphasis added.] 

The appellant conceded that at the March 10, 2014 ex-parte hearing that, (A 

p. 9, Ll2-l 7):, I didn't even necessarily argue before the Court that, uh, this is an 

infraction and not entitled to a, a speedy trial. [.] [Emphasis added.] 

The court inquired (V 15, P .10, L6- l 4): "if both parties have elected to 

invoke the Rules of Criminal Procedure .. ,If they were invoked and accepted, then 

both sides would be bound, would they not?" "To the criminal rules-" "Uh-huh." 

--as they apply, yes, ma'am." 

The Judge Roberts then inquired into the appellant's rationale in using the 

criminal rules. The appellant responded, (Vl5, Pl l, L6-9 ) "it was defined by the 

Rules of, of 775, by, by crimes and punishment, is that exact statute, we felt that 

that's, that's where it fit. And, uh, there, the former judge, I believe, was Judge 
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Nelson, agreed with that." 

The Judge Roberts next inquired, when the Rules of Criminal procedure 

have been invoked, what un-invokes them? (V15, Pll, Ll0-14) The appellant 

responded, (V15, Pl 1, L 15) "I don't see anything that, that un-invokes it ... " 

Judge Robert's then expressed her concern that the appellant did not advise 

Judge Yacucci, that Judge Nelson, at the appellant's request, had previously ruled 

the criminal rules applied. (V15, P12, L6-8): "But Judge Yacucci doesn't even, 

doesn't even address the fact that the Rules of Criminal Procedure had been 

invoked. He doesn't address that." 

Appellant suggested that Judge Y acucci would know the criminal rules 

applied because (V15, P12, L6-8): "I suppose he already, you know, because we, 

we had already, uh, decided the criminal rules, uh, I'm going to say approximately 

forty-five days before that." 

Judge Robert's then restated her concern that, "I can see that from the, from 

the, uh, court dockets. [That the Criminal rules were invoked.] But it doesn't 

appear from the hearing that, that the fact that the parties had invoked the Rules of 

Criminal Procedure was even addressed by Judge Yacucci." 

The appellant conceded that (V15, P14, L9-11) appellee argued the Rule of 

civil procedure applied, and the appellant argued that the "Rules of Criminal 

procedure should apply for non-criminal infractions to the extent that, that the 
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rules are applicable." [Emphasis added.] However, a review of the January 24, 

2014 transcript shows it contains no argument by the appellant, that argues the 

criminal rules are in anyway limited. (V13) 

The court inquired of the appellee, if there was anywhere else the court 

might look for guidance in this case. 

The appellee pointed out that even traffic infractions have a speedy trial rule, 

(V15, P15, L21), and that a review of the scope rule, [Fla. R. Crim. P. 3.010] might 

be of assistance. (V15, P16, L21-25). 

Judge Roberts in looking at that rule, (V15, Pl 7, L13-17) observed that the 

committee note from 1968 indicated that, "These rules are not intended to apply to 

municipal courts, but are intended to apply to all state courts where 'crimes' are 

charged." 

C. Court's Ruling 

Based on this reference to courts where cnmes are charged, such as a 

County Court, Judge Roberts concluded that, (V15, Pl 7, L8-9) "So by picking 

these rules up, it appears that you would then pick them up, all or none." 

The Court asked the appellant, if the 90-day period applied, there no 

argument the time frame elapsed. The appellant conceded that was correct. (V 15, 

P.20, L3-7) 

Judge Roberts after argument concluded that (V15, P21 LI 7 to L23): 
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The judge then allows the Rules of Criminal Procedure to be invoked, 
and now the parties are bound by the Rules of Criminal Procedure, 
with no other guiding documents. I understand what the State is 
saying about, uh, felonies and misdemeanors, but these rules that were 
invoked on this infraction were invoked in the face of what they were 
intended to be. So now it's all or none .... 

We are in county court, bound by county rules. One, two, we need to 
look at the rule of lenity, and the rule of lenity says that when 
constructing, or construing the definitions as well as the language of a 
statute, it shall go for the defendant. 

The court again expressed the concern that (Vl5 P.22, Lll to L22): 

So then we tum to the hearing on March tenth, after the Notice of 
Expiration, when the defendant is not there, or the defense attorney. 
It's not addressed. The only thing that the judge says is, "I don't 
believe that speedy trial does even apply in this case". I listened and 
I was listening specifically to the transcript to hear if there was any 
point where the State was asserting anything, and I understand how 
those things go, and at no point is there a realization by the judge 
that Judge Nelson had already invoked these rules, just that speedy 
trial doesn't apply. But there is no indication that the rules had been 
invoked. It's not addressed. Which means the recapture period has 
also expired. [Emphasis added.] 

The court concluded that (Vl5, P22, L23 to P23, L2): 

Under the procedural history of this case, in reading 24 3 .191 in 
conjunction with the committee note, under the scope of the rule, as 
well as looking at 775.08 in the definitions, the Court has no choice, 
but to discharge the case for expiration of speedy trial. We are in 
recess. 

On May 15, 2014 appellant filed a notice of appeal. (Vl2, Pl 738) 

On May 22, 2014, the order on appeal, the order discharging the defendant 

for expiration of speedy trail and recapture periods was filed. (V12, Pl 740) 
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SUMMARY OF ARGUMENT 

This appeal is barred under the doctrine of invited error. The appellant 

invited error, by insisting upon the use of the Florida Rules of Criminal Procedure. 

Then appellant failed to comply with the rules, and claimed the speedy trial ruled 

did not apply, but all the other criminal rules did apply. 

The invited error rule is further compounded by the appellant failing to tell a 

successor judge, it requested Rules of Criminal Procedure apply, and that the prior 

judge ordered those rules to be used in this case. 

Through all the pleadings and motions in this case, the appellant for all 

purposes proceed under the Rules of Criminal procedure. 

As a matter of law, this court may not consider the argument because it is 

deemed waived. 
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STANDARD OF REVIEW 

"In appellate proceedings the decision of a trial court has the presumption of 

correctness and the burden is on the appellant to demonstrate error." Applegate v. 

Barnett Bank of Tallahassee, 377 So. 2d 1150, 1152 (Fla. 1979) 

"Even when based on erroneous reasoning, a conclusion or decision of a trial 

court will generally be affirmed if the evidence or an alternative theory supports 

it." Id. 
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LEGAL ARGUMENT 

POINT I 

The appellant's appeal is barred by the doctrine of invited error, because over 
the Appellee's objection, it requested the Rules of Criminal Procedure apply, 
accepted the ruling, and only objected after it failed to comply with the very 
rules it insisted applied. 

It is a bedrock rule of appellate law, that a party requesting certain action in 

the trial court below, waives the right to challenge the correctness of the action on 

appeal. 

This rule is referred to as "invited error." 

The invited error rule operates to preclude review in this case. This case is an 

obvious application of the rule. Here the appellant argued, accepted, and used to 

its benefit, the ruling that the Florida Rules of Criminal Procedure apply. 

As a matter of law, the appellant cannot then argue on appeal that the trial court 

erred in granting the very relief it argued, accepted, and used to its benefit. 

A party, who induces an argument, and accepts a favorable ruling, waives 

the right to argue on appeal that the argument was improper or prejudicial. 

In Goodwin v. State, 751 So. 2d 537, 544 (Fla. 1999) the Florida Supreme Court 

held that invited error cannot be a basis for reversal. '"If the error is invited,' the 

appellate court will not consider the error a basis for reversal. [Emphasis added.] 

A party, who accepts a favorable ruling, waives the right to argue on appeal 
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that the argument was improper or prejudicial. In this case the appellant not only 

accepted the ruling the Florida rules of Criminal Procedure applied, but was the 

one who requested it, and used it to its benefit, to deny the appellee the right to 

civil discovery. 

In Gonzalez v. State, 136 So. 3d 1125, 1147 (Fla. 2014) the Supreme Court 

held that, "Under the invited-error doctrine, a party may not make or invite error at 

trial and then take advantage of the error on appeal. Terry v. State, 668 So. 2d 954, 

962 (Fla. 1996)." 

This past week Judge Connor wrote for the Fourth District in Laws v. State, 

2014 Fla. App. LEXIS 14002(Fla. 4th DCA, Sept. 10, 2014) that: 

By asking the trial court to strike that language from the substantive 
instructions and failing to ask for a limiting instruction, Laws invited 
the error he complains about on appeal. Procedurally, Laws cannot 
seek a reversal. See Czubak v. State, 570 So. 2d 925, 928 (Fla. 1990) 
"Under the invited-error doctrine, a party may not make or invite error 
at trial and then take advantage of the error on appeal." [Emphasis 
added.] 

Several months prior to the decision in Laws, Judge Klingensmith wrote for 

the Fourth District in Hernandez v. Gonzalez, 124 So. 3d 988, 993 (Fla. 4th DCA 

2013) that: 

By seeking to have the jury decide the issue of appellees' liability for 
all damages rather than moving for directed verdict on any or all of 
those damages, appellants cannot now successfully claim error 
simply because the jury returned a zero verdict. See Gupton, 656 So. 
2d at 478; see also Sheffield v. Superior Ins. Co., 800 So. 2d 197, 202 
(Fla. 2001) (quoting Goodwin v. State, 751 So. 2d 537, 544 n.8 (Fla. 
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1999)) (Under the rule of invited error, "'a party may not make or 
invite error at trial and then take advantage of the error on appeal."'). 
[Emphasis added.] 

Here, the appellant requested Florida Rules of Criminal Procedure, (over the 

appellee's argument to the contrary,) received a favorable ruling, and accepted the 

ruling it requested, and applied that favorable ruling, to prevent the appellee from 

using civil discovery, to its advantage. 

Under the doctrine of invited error, the appellant has waived an argument as 

to which rules apply. The appellant's sole issue of the use of the Rules of Criminal 

Procedure, is not cognizable under Florida Supreme Court and Fourth District 

precedent. Under the invited error rule and Applegate, Id., Judge Robert's ruling is 

as a matter oflaw, required to be affirmed. 

The Florida Rules of Criminal Procedure apply for the reasons set down by 

Judge Roberts: The Criminal Rules were invoked as a whole, without exception. 

Appellant is bound by what it requested. 

The case citations by appellant in its initial brief concern the application of 

the speedy trial rule to incarcerated out of state prisoners. Counsel can absolutely 

represent to this Court, that the Mayor of the City of Port Saint Lucie has never 

been an incarcerated out of state prisoner. Appellant's suggestions about the 

applicability of the cited case are meritless. 
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POINT II 

Any confusion by the second trial judge was the result of appellant's fraud 
upon the court, by failing to inform the second trial judge at the ex-parte 
hearing, that the first trial Judge has ruled the Rules of Criminal Procedure 
applied. The appellant failed to move for rehearing at any time and the 
argument concerning the applicability of any Rule of Criminal procedure has 
been waived. 

A. Lack of Candor to Tribunal 

The appellant simply stood silent before Judge Yacucci, at the hearing on 

March 10, 2014. Appellant failed to advise Judge Yacucci, that the appellant 

moved to have the Rules of Criminal Procedure apply, and that the prior Judge, 

Judge Nelson had ordered they be applied. 

Fla. Bar Reg. R. 4-3.3 provides: 

(a) A lawyer shall not knowingly: 

( 1) make a false statement of fact or law to a tribunal or fail to correct 
a false statement of material fact or law previously made to the 
tribunal by the lawyer. 

* * * * 

(3) fail to disclose to the tribunal legal authority in the controlling 
jurisdiction known to the lawyer to be directly adverse to the position 
of the client and not disclosed by opposing counsel[.] 

By the foregoing clear violation of Bar Rules, the appellant enters this court 

with unclean hands, and has waived any argument, about the application of the 

very rules they insisted on applying. 

B. Ex-parte communication 
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The appellant proceeded with a hearing when there was no notice in the 

record to the appellee. This violated the appellee's fundamental right to notice, 

under the due process clause, of the Fifth and Fourteenth Amendments of the 

Constitution of the United States, and Article I, §9 of the Florida Constitution. The 

ex-parte hearing argued by the appellant, is a nullity. 

Further, the appellant simply stood silent before Judge Y acucci at the 

hearing on March 10, 2014. It failed to advise him that the appellant moved to 

have the Rules of Criminal Procedure apply, and that the prior Judge, Judge Nelson 

had ordered they be applied. It failed to advise Judge Y acucci, that the appellant 

filed all its pleadings and motions in the case under the Rules of Criminal 

Procedure. 

Fla. Bar Reg. R. 4-3.3 provides: 

( c) Ex Parte Proceedings. --In an ex parte proceeding a lawyer shall 
inform the tribunal of all material facts known to the lawyer that will 
enable the tribunal to make an informed decision, whether or not the 
facts are adverse. 
Appellant failed to disclose the foregoing facts, and now on appeal seeks to 

profit from this misconduct. 

The foregoing concern was mentioned several times by Judge Roberts, 

before she granted the motion discharging the appellee. 

C. Waiver by No Objection to Ruling 

If the appellant did not want the Florida Rules of Criminal Procedure to 
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apply, it could have moved before Judge Yacucci for reconsideration. However, it 

had to do so with 20 days of February 21, 2013, the date Judge Nelson recused 

herself. The appellant never moved for reconsideration of Judge Nelson's ruling. 

Fla. R. Jud. Admin. 2.330(h) provides: 

Prior Rulings. --Prior factual or legal rulings by a disqualified judge 
may be reconsidered and vacated or amended by a successor judge 
based upon a motion for reconsideration, which must be filed within 
20 days of the order of disqualification, unless good cause is shown 
for a delay in moving for reconsideration or other grounds for 
reconsideration exist. 

By failing at any time to move for reconsideration, the appellant bound itself 

the Rules of Criminal procedure, which it insisted on in this case. 

Further, the appellant, even at the final May 9, 2014 hearing, never moved to 

strike any of the appellee's notices of expiration, at any time. 

Because of both misconduct and waiver, the appellant is barred from raising 

the applicability of the Criminal Rules of Procedure on appeal as a matter of law. 

Appellant's suggestions in its initial brief that anyone was bound by an ex-

parte decision of Judge Yacucci, in violation of due process, procured by the 

appellant's fundamental ethical obligations, and fraud upon the court is meritless. 
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POINT III 

"Noncriminal violations" are governed Florida Statutes concerning crimes, 
and by the Florida Rules of Criminal Procedure, because they are a "criminal 
proceeding", conducted by a court with criminal jurisdiction. This is made 
plain by the 1968 Committee Note that, "These rules are .. .intended to apply 
to all state courts where "crimes" are charged." 

A. Criminal proceedings 

Fla. R. Crim. P. 3.010 states, "These rules shall govern the procedure in all 

criminal proceedings in state courts ... " [Emphasis added.] It does not say the 

Rules of Criminal Procedure govern the prosecution of crimes, but "criminal 

proceedings." The 1968 Committee Note states, "These rules are .. .intended to 

apply to all state courts where "crimes" are charged." It is clear the applicability 

of the Florida Criminal Rules of Procedure, is "court dependent" not "offense 

dependent." 

This is amplified under Fla. R. Crim. P. 3.020, which states, "These rules are 

intended to provide for the just determination of every criminal proceeding. They 

shall be construed to secure simplicity in procedure and fairness in administration." 

"Noncriminal violations" are governed by the Florida Rules of Criminal 

Procedure, because they are a "criminal proceeding", conducted by a court with 

criminal jurisdiction. 

Even noncriminal traffic infractions have a speedy trial rule. Fla. R. Traff. 

Ct. 6.325. 
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B. Quasi-criminal proceeding 

A "noncriminal violation" may best be classified in Florida as a "quasi­

criminal" proceeding. 

An action is considered a "quasi-criminal" proceeding in nature, because 

they are heard and disposed of by courts with criminal jurisdiction," Tedder v. 

State, 12 So. 3d 265, 265 (Fla. 5th DCA 2009)., citing State Ex Rel Butterworth v. 

Kenny, 714 So. 2d 404, 410 (Fla. 1998). [Emphasis added.] 

Thus, the Rules of Criminal Procedure apply to criminal "proceedings." 

C. Legislature has placed noncriminal violations with crimes 

A review of the criminal legislative scheme in Florida is instructive on the 

issue of "criminal proceedings." 

Title XL VI Florida Statutes is entitled "Crimes." 

Contained within that Title is Chapter 775 Florida Statutes 1s entitled, 

"Definitions; General Penalties; Registration of Criminals." 

Within Chapter 775 Florida Statutes is contained Section 775.08 Florida 

Statutes, entitled, "Classes and definitions of offenses." 

Within Section 775.08 Florida Statutes, are defined together, the terms 

"felon", misdemeanor" and "noncriminal violation." The definition of 

"noncriminal violation" is in a Chapter involving crimes four levels down, (Title, 

Chapter, Section, subsection) under sub-section 775.08(3) Florida Statutes. 
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"Noncriminal violations" are governed by the Florida Rules of Criminal 

Procedure, because they are a "criminal proceeding", under: 1) Florida's criminal 

statutes and, 2) are the conducted by a court with criminal jurisdiction. 

This is further supported by Section 775.15 Florida Statutes, concerning 

limitations of prosecutions. Section 775.15(2)(d) Florida Statutes states that: 

Except as otherwise provided in this section, prosecutions for other 
offenses are subject to the following periods of limitation .. : (d) A 
prosecution for a misdemeanor of the second degree or a noncriminal 
violation must be commenced within 1 year after it is committed. 
[Emphasis added.] 

A noncriminal violation is treated the same as a misdemeanor, for purposes 

of the statute of limitations on prosecutions. Again, lumping together of 

noncriminal violations under the Chapters concerning crimes is instructive on the 

legislature's intent ,to provide protection as to the length of time in either event a 

person may be prosecuted. 

The requested that the Rules of Criminal Procedure apply because, "it was 

defined by the Rules of, of 775, by, by crimes and punishment, is that exact statute, 

we felt that that's, that's where it fit." (A Pll, L 6-8). By providing this 

explanation to the court, the appellant has validated the foregoing arguments. 

D. Rule of Lenity 

Further, Section 775.021 Florida Statutes, known as the "Rule of Lenity" 

provides: 

28 

July 26, 2018                                                                                      Page 246

AGENDA ITEM ###STAMP_ITEMNUMBER#



(1) The provisions of this code and offenses defined by other 
statutes shall be strictly construed; when the language is susceptible 

of differing constructions, it shall be construed most favorably to the 
accused. 

(2) The provisions of this chapter are applicable to offenses defined 
by other statutes, unless the code otherwise provides. 

The application of the Rule of Lenity to the issue before Judge Roberts was 

appropriate. 

Further, the application of the Rule of Lenity further demonstrates how 

intertwine all criminal proceeding are under Chapter 775 Florida Statutes. 

However, if the Court accepts the prior analysis concerning the Rules of 

Criminal Procedure governing "criminal proceedings" then there is no need to 

resort to the Rule of Lenity. 

If this court determines that "criminal proceedings" under Fla. R. Crim. P. 

3.010 and 3.020 is somehow ambiguous, because the, "language is susceptible of 

differing constructions", then the Rule of Lenity requires this Court, as did Judge 

Roberts, construe Fla. R. Crim. P. 3.010 and 3.020, "most favorably to the 

accused" and find that all the Rules of Criminal Procedure apply in this case. 

CONCLUSION 

Judge Robert's order should be affirmed under Applegate, for the reasons 

stated by Judge Roberts, and argument raised in this brief. 
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Statement As To Prior Bar Discipline 
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violations) when distracted from practice while running for Congress reprimand ,and 
2001-30,771(19B), 2001-31,113(19B), disciplined as a result of self-reported 
records keeping violation occurring in 1998 during my divorce 10 day suspension. 
 
 
 
      John J. Anastasio 

July 26, 2018                                                                                      Page 249

AGENDA ITEM ###STAMP_ITEMNUMBER#



July 26, 2018                                                                                      Page 250

AGENDA ITEM ###STAMP_ITEMNUMBER#



July 26, 2018                                                                                      Page 251

AGENDA ITEM ###STAMP_ITEMNUMBER#



July 26, 2018                                                                                      Page 252

AGENDA ITEM ###STAMP_ITEMNUMBER#



July 26, 2018                                                                                      Page 253

AGENDA ITEM ###STAMP_ITEMNUMBER#



July 26, 2018                                                                                      Page 254

AGENDA ITEM ###STAMP_ITEMNUMBER#



July 26, 2018                                                                                      Page 255

AGENDA ITEM ###STAMP_ITEMNUMBER#



July 26, 2018                                                                                      Page 256

AGENDA ITEM ###STAMP_ITEMNUMBER#



July 26, 2018                                                                                      Page 257

AGENDA ITEM ###STAMP_ITEMNUMBER#



July 26, 2018                                                                                      Page 258

AGENDA ITEM ###STAMP_ITEMNUMBER#



July 26, 2018                                                                                      Page 259

AGENDA ITEM ###STAMP_ITEMNUMBER#



Galdwell Pagetti

Edwards Sghoegh & Viator llp

MANLEY P. CALDWELL. JR.

KENNETH W. EDWARDS

CHARLES F. SCHOECH

MARY M. VIATOR

WILLIAM P. DONEY

FRANK S. PALEN

JOHN A. WEI6

ATTORNEYS AT LAW

1555 PALM BEACH LAKES BLVD.

SUITE I200

WEST PALM BEACH. FLORIDA 3340I

PARALEGAL

EMILIE PEARSON. CP

www.caldwellpacetti.com

OF COUNSEL

BETSY S. BURDEN

RUTH P. CLEMENTS

telephone: (561) 655-0620

TCLCC0PIER:(56I ) S55-3775

July 12,2018
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Village of Indiantown
16550 SW Warfield Blvd.

Indiantown, FL 34956-0398

Re: Village Attorney Request for Proposals - Letter of Interest

Dear Mayor and Village Couneil:

This is our Letter of Interest in response to the Village of Indiantown Attorney Request for
Proposals. The Law Finn of Caldwell Pacetti Kdwards Schoeeh & Viator LLP was established in
1939. fhe firm practices primarily in the following areas of law: Municipal; Environmental, Land
Use and Zoning; Real Estate; Speeial Districts; Water Management; Local Governmental;
Administrative; Commercial; and Corporate Law. Our office is located at 1555 Palm Beach Lakes
Blvd., Suite 1200, West Palm Beaeh, FL 33401. The firm has nine attorneys and six support staff.

Our firm is immediately available to provide legal services to the Village. Our firm should
be chosen as Village Attorney for the Village of Indiantown because we have attorneys with
extensive municipal law experience and employ a team approach which enables us to meet time
and budget requirements. We will work together as professionals by sharing and supplementing
each other's skills and interests to offer superior legal services to the Village.

The firm's objective is to represent the Village in all relevant legal matters to the best of
its ability, using the most prudent, legally advisable, and cost-effective methods. Our scope is to
protect the best interests of the Village to the extent legally and ethically possible. Our
methodology is to utilize our vast knowledge and experience in the relevant areas of law,
collectively as a firm, and apply same to ensure the Village has the best possible representation.

The firm is not aware of any potential or actual conlliets of interest in representing the
Village of Indiantown, including its residents. If conflict should arise, we will resolve it by
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appropriale compliance wiili applicable Florida Bar Rules of Conducl, which may include
informed conscnl, consistent with ensuring the Village is adequately represented at all limes.

Our firm is registered to do business in the Stale ofFloiida. All attorneys with the llrm are
members of the Florida Bar. The llrm and all attorneys with the firm are holders of appropriate
City and County business tax receipts.

LEGAI. EXPERIENCE & ATTORNEY QUALIFICATIONS

As longtime municipal attorneys, William P. Doney and Charles F. Schoech have rendered
numerous opinions regarding municipal and other governmental issues. These opinions have
involved a broad variety of municipal issues such as planning and zoning matters, contracts,
procurement, ordinances and resolutions, sunshine law, public records matters and reducing
liability exposure to clients. Mr. Doney has been Town Attorney for the Town of Jupiter Inlet
Colony and the Town of Cloud Lake more than 30 years. In addition, Mr. Schoech is currently
Town Attorney for the Town of I .ake Clarke Shores and has served as County Attorney Ibr Palm
Beach County. Frank S. Palen is a certified land use planner (AlCP) with experience in land
planning, zoning, urban design, historic preservation and related issues. He .served as Zoning
Director for Palm Beach County. Former municipal clients of the firm (as Town Attorney) include
the City of Clewislon, City of Belle (iladc and Village of Wellington. In addition, members of the
firm have represented numerous municipalities and counties in litigation or other matters. Resumes
of Mr. Doney, Mr. Schoech and Mr. Palen are attached.

FEES

The Finn's proposed hourly rate is S250.()0/hour. Litigation matters will be billed at the
rate of S275.00/hour. Paralegal time will he billed at the rate of $100.0()/hour. The Finn typically
charges additional fees for the provision of extraordinary legal services such as bond validation
and sale proceedings, legislative matters and other legal services not of a routine nature. The fee
for extraordinary legal services will be as agreed to between the District and the firm. Except for
employment or labor matters involving litigation, it is anticipated that the linn will not require the
assistance of outside counsel lor Village mailers. The firm will bill for photocopies, postage,
courier expenses and other out of pocket expenses such as court filing fees, title searches and the
like. It is tiie firm's practice to charge for the actual time expended on a tenth of an hour basis.

■fhe Finn is amenable to a fi at monthly retainer. However, without additional information
on the number and length of meetings to be attended and other routine work to be covered, it is
difficult to providcii-fiat-riMainer fee at this time.

P. Doney, Esq.Williai Charles F. Schoech, Esq.

k S. Palen,'Esq.

Caldwell Pacetti
Edwahbs Schoech 8c Viator llp
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Galdwell Pagetti

Edwards Schoegh & Viator ldp
ATTORNEYS AT LAW

MAN LEY P. CALDWELL. JR.

KENNETH W. EDWARDS

CHARLES F. SCHOEGH

MARY M. VIATOR

WILLIAM P. OONEY

FRANK S. PALEN

JOHN A. WEI6

OF COUNSEL

BETSY S. BURDEN

RUTH P. CLEMENTS

1555 PALM BEACH LAKES BLVD.

SUITE I EGG

WEST PALM BEACH. FLORIDA 33401

PARALEGAL

EMILIE PEARSON. CP

www.caldwellpacettl.com

telephone: (S6I> 655-OSSO

TElECOPIER;(56I > 6S5-3775

WILLIAM p. DONEY

doney@caldwellpacetti.com

RELEVANT EXPERIENCE AND ACCOMPLISHMENTS

Town Attorney, Town of Jupiter Inlet Colony (1983 to present)
Town Attorney, Town of Cloud Lake (1986 to present)
Assistant City Attorney, City of West Palm Beach; StalTAttomey (1978-1983)
Assistant City Attorney, City of Boynton Beach; Outside Counsel (1983-1986)
Code Enforcement Special Magistrate, City of Lantana (2007-present)
Code Enforcement Special Magistrate, Village of Wellington (2005-2015)
Code Enforcement Special Magistrate, Town of Haverhill (2007-present)
Code Enforcement Special Magistrate, Town of Loxahatchee Groves (2011-2015)
Code Enforcement Special Magistrate, Town of Mangonia Park (2008- 2010)
Hearing Officer, Broward County (2012-present)
Attorney for property owners in code enforcement proceedings and related circuit court
litigation

Represented the following governmental entities in various types of litigation, appeals and
administrative matters: City of Delray Beach, City of Lake Worth, City of West Palm
Beach, City of Boynton Beach, City of Riviera Beach, City of Sebastian, Town of Glen
Ridge, Palm Beach County, Palm Beach Community College, State of Florida
Department of Professional Regulation, West Palm Beach Community Redevelopment
Agency, Delray Beach Community Redevelopment Agency, Acme Improvement
District, Florida Inland Navigation District, Village of Wellington, City of Stuart, City of
Palm Beach Gardens, Coquina Water Control District, West Villages Improvement
District, East County Water Control District and Indian Trail Water Control District
Retained as outside counsel for the City of West Palm Beach, West Palm Beach CRA,
City of Delray Beach, Delray Beach CRA, St. Lucie County, Florida Inland Navigation
District, City of Stuart, Village of Wellington, Indian River County, Martin County and
City of Palm Beach Gardens in eminent domain matters
Represented property owners in eminent domain matters
Represented governmental entities in quiet title and other land related disputes
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EMPLOYMENT

Partner, Caldwell Pacetti Edwards Schoech & Viator LLP (2010-Present)
•  I'ractice consists primarily of general municipal representation and litigation
•  General real estate matters

•  Representation of governmental entities and private individuals in eminent domain
and other litigation matters

•  Service as Special Magistrate for Code Enforcement Proceedings
Partner, Vance, Doney & MacGibbon, P.A. (1983-2010)
•  Practice consists primarily of general municipal representation and litigation
•  General real estate matters

•  Representation of governmental entities and private individuals in eminent domain
and other litigation matters

•  Service as Special Magistrate for Code Enforcement Proceedings
Assistant City Attorney, City of West Palm Beach (1978-1983)
•  General municipal practice and representation
•  Board Advisor to Code Enforcement Board, Pension Board, Zoning Board of

Adjustment and Appeals, Civil Service Board and Contractor's Industry Licensing
Board

•  Litigation including eminent domain, general municipal, zoning and planning
disputes, contraband forfeiture, personnel matters, personal injury and workers'
compensation defense

Associate, Scott, Burk, Royee & Harris (1977-1978)
•  Zoning, planning and real estate matters

EDUCATION

•  .ID, University of Pittsburgh School of Law, 1977
•  BA Economics, Bethany College, 1974

MEMBERSHIPS

•  Florida Bar Member since November 1977

• Member of the Steering Committee of the Florida Bar CLE Eminent Domain Practice and
Procedure Manual, 7'*' edition, and co-author of Chapter 4 "Necessity for the Taking"

•  Palm Beaeh County Bar Association
•  Certified Title Agent, Attorney's Title Insurance Fund

Caxdwell Pacetti

Eewajsds Schoech & Viatoe eep
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Galdwell Pagetti

Edwahds Schoegh 8c Viator llp
ATTORNEYS AT LAW

MANLEY P. CALDWELL. JR.

KENNETH W. EDWARDS

CHARLES F. SCHOEGH

MARY M. VIATOR

WILLIAM P. DONEY

FRANK S. PALEN

JOHN A. WEie

OF COUNSEL

BETSY S. BURDEN

RUTH P. CLEMENTS

1555 PALM BEACH LAKES BLVD.

SUITE I ZOO

WEST PALM BEACH. FLORIDA 33<40l

PARALEGAL

EMILIE PEARSON. CP

www.caldwellpacetti.com

telephone; (S6i > 6S5-0620

telecopier;(56i) 6SS-3775

CHARLES F. SCHOECH

schoech@caldwellpaceUi.com

RELEVANT EXPERIENCE AND ACCOMPLISHMENTS

•  Town Attorney for the Town of Lake Clarke Shores
•  General Counsel for the following independent special districts: Bolles Drainage

District, Clewiston Drainage District, Disston Island Conservancy District, East Beach
Water Control District, East Shore Water Control District, Everglades Agricultural
Area Environmental Protection District, Gladeview Water Control District, Highland
Glades Water Control District, Pahokee Water Control District, Pelican Lake Water

Control District, Ridge Water Control District, Ritta Drainage Distriet, Shawano Water
Control District, South Florida Conservancy District, South Shore Drainage District
and Troup-lndiantown Water Control District

•  Former City Attorney, City of Clewiston
•  Former City Attorney, City of Belle Glade
•  Former Village Attorney, Village of Wellington
•  Past President and Past Chairman, Board of Directors of the State Association of

County Attorneys
•  Past President, Local Government Section of the Florida Bar

•  Past Member of the Editorial Advisory Committee of the Stetson Law Review Local
Government Law Symposium

•  Received the Paul S. Buchman Award from the Local Government Law Section of the

Florida Bar in 1992 for his outstanding contributions in Legal Public Service

EMPLOYMENT

Partner, Caldwcll Pacctti Edwards Schocch & Viator LLP (1989-Present)
I  represent municipalities and special districts. My practice consists primarily of
representing governmental agencies in all aspects of governmental law. I currently
represent the Town of Lake Clarke Shores, the Everglades Agricultural Area
Environmental Protection District, the Estero Fire Protection District, and several water
control districts, drainage districts and improvement districts.
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Partner, Mudgc Rose Guthric Alexander «& Ferdon (1985-1988)
I opened and established the West Palm Beach office. My practice consisted primarily in
representing governmental agencies in the areas of public finance and governmental law,
including impact fees. I also represented clients in real estate matters.

County Attorney, Palm Beach County (1980-1985)
I supervised legal staff including 10 attorneys and 2 legal assistants. I was legal counsel for
all county boards and agencies. 1 was General Counsel to the Board of County
Commissioners, and was ultimately responsible for all legal matters relating to Palm Beach
County. I was also the General Counsel to the Palm Beach County Legislative Delegation
of the State Legislature representing them in all local meetings and drafting legislation that
is requested and sponsored by the local legislative delegation.

Assistant County Attorney, Palm Beach County (1978-1980)
I was the Chief Assistant in charge of all matters relating to Planning, Zoning and Building,
Subdivision and Land Development within Palm Beach County. I reviewed all
condominium documents, property owner association documents, contracts for platting,
and all zoning applications. I represented the Planning and Zoning Commissions, Zoning
Board, Zoning Board of Adjustment, Code Enforcement Boards, Subdivision Review
Boards, Site Plan Review Board, Construction Industry licensing Board, Building Code
Advisory Board, Building Board of Appeals and Land Use Advisory Board.

Assistant City Attorney, City of West Palm Beach (1974-1978)
1 represented the City in legal matters pertaining to all City Departments including but not
limited to: Planning Zoning & Building, Personnel, Utilities, Fire, Police, Finance, Public
Works, Parks &. Recreation and Administration.

EDUCATION

•  JD, Valparaiso University (1974)
•  BS, Florida State University (1971)

MEMBERSHIPS

•  Admitted to Bar, Florida (1974); U.S. District Court, Southern District of Florida
(1975); U.S. Court of Appeals, Fifth Circuit (1977), Eleventh Circuit (1981); U.S.
Supreme Court (1981); New York (1985); District of Columbia (1986).

•  Palm Beach County Bar Association
•  Florida Bar City, County & Local Government Law Section; Executive Council,

Member 1983-1989; Secretary/Treasurer, 1985-1986; Chairman Elect, 1986-1987;
Chainnan, 1987-1988; Administrative Law Section; Environmental Land Use Law
Section; Real Property, Probate and 'frust Law Section

• National Lawyers Association
•  Florida Association of County Attorneys; Viee-President, 1983; President, 1984;

Chairman, 1985

•  Florida Municipal Attorneys Association
•  Florida Association of Special Districts

CAX,DWBL.Ii PaCETTI
EdWASDS ScHOECH & VlATOH LLP
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Gai^dwell Pacetti

Edwards Schoegh 8c Viator llp
ATTORNEYS AT LAW

MANLEY P. CALOWELL. JR.

KENNETH W. EDWARDS

CHARLES F. SCHOEGH

MARY M. VIATOR

WILLIAM P. DONEY

FRANK S. PALEN

JOHN A. WEIG

OF COUNSEL

BETSY S. BURDEN

RUTH P. CLEMENTS

1555 PALM BEACH LAKES BLVD.

SUITE I 200

WEST PALM BEACH. FLORIDA 33AOI

PARALEGAL

EMILIE PEARSON. CP

www.catdweilpacetti.com

telephone: (561)655-0620

TELEC0PI£R:(56I) 655-3775

FRANK S. PALEN

palen@cald wel I pacetli .com

RELELEVANT EXPERIENCE AND ACCOMPLISHMENTS

•  Co-Counsel, Indian Trail Improvement District
•  Counsel, Principal One Community Development District
•  Counsel, Terracina Community Development District

•  Counsel, Thousand Oaks Community Development District
•  Counsel, Winston Trails East Community Development District
•  Former Co-Counsel, Lehigh Acres Municipal Services Improvement District
•  Intergovernmental Relations, Interlocal Agreements and Emergency Response Instructor,

Florida Association of Special District, Certified District OtTicial Program
•  Handles residential real estate closings
•  Adjunct Faculty, Florida Atlantic University, Department of Urban and Regional

Planning (1999-2001)
• Member and Past Member of the following Boards: Palm Beach County Land

Development Regulation Advisory Board (1998-Present); City of Lake Worth, Florida,
Planning & Zoning Board, 2012-2012; City of Lake Worth, Florida, Planning & Zoning
Board/Historic Resources Preservation Board, 1996-2002; Chair, 1998-2001; Palm Beach

County Tiered Growth Management Policy Committee (1997-1998); South Florida Water
Management District Technical Advisory Committee, SE PBC Integrated Water
Resource Plan (1997-1998); Gold Coast Builders Association (1997-1999), Board of
Directors (1998); Board of Directors, Greater Lake Worth Chamber of Commerce, 2006-
2008

•  Community Service Award, City of Lake Worth, Kiwanis, Lions International, Chamber
of Commerce, Salvation Army, Rotary (1998)

•  Award, Distinguished Contribution to Florida Chapter, American Planning Association,
2016

•  Leadership Palm Beach County, Class of 2001

EMPLOYMENT

Partner, Caldwell Pacetti Edwards Sehoeeh & Viator LLP (2004-Present)

•  Provides a full range of transactional services and legal advice to local governments
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regarding public real estate transactions, drafting of instruments of title and Interlocal and
other agreements and contracts, both complex and simple, purchasing and procurement
issues, environmental and other permitting, land use and zoning matters.

• Matters related to Florida Sunshine, Public Records and other laws applicable to the
management of local governments.

Zoning Director, Palm Beach County (1986-1988)

In-House Counsel, Eccleston Organization and Corepoint Corporation (1989-2002)
Managed all state and local government regulatory and development permitting matters,
including for developments of regional impact (DRIs) and large scale planned unit
developments (PUDs), including Wellington PUD, PGA National and ibis Golf and Country
Club.

EDUCATION

•  ,ID, Cum Laude, State University of New York at Buffalo (1974); Student Editor, Law &
Society Review; Jaeckle Fellow; Phi Kappa Phi.

•  BA, Allegheny College (1969); Alden Scholar; Pi Gamma Mu;

MEMBERSHIPS

•  Admitted to Bar, Florida (1989), Washington (1975), New York (1978)

•  Certified Title Agent, Attorney's Tile Insurance Fund
• American Planning Association
• American Institute of Certified Planners (AlCP)

CAL.DWELL PaCETTI

Eswaeds Schoech 8c Viatoe llp
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AMERICAN ALTERNATIVE INSURANCE CORPORATION
Administration Office; 555 College Road East, Piinceton, NJ 08543-5241
800.305.4954
Statutoy OlEce; 2711 Centeiville Road, Suite 400 - Wilmington, DE19805
(a stock insuiance company)

Renewal of: New Policy No.: 5LA2PL0001254-00

LAWYERS PROFESSIONAL LIABILITY INSURANCE

DECLARATIONS

NOTICE: EXCEPT TO SUCH EXTENT AS MAY OTHERWISE BE PROVIDED HEREIN, THIS POLICY
IS WRITTEN ON A CLAIMS MADE BASIS AND COVERS ONLY THOSE CLAIMS FIRST MADE
AGAINST THE INSURED DURING THE POLICY PERIOD OR ANY APPLICABLE EXTENDED
REPORTING PERIOD AND REPORTED IN WRITING TO THE COMPANY PURSUANT TO THE
TERMS HEREIN. UNLESS OTHERWISE ENDORSED. THE LIMIT OF LIABILITY AVAILABLE TO PAY
JUDGMENTS OR SETTLEMENTS SHALL BE REDUCED BY AMOUNTS INCURRED AS DEFENSE
COSTS. PLEASE READ CAREFULLY.

Item 1. Named Insured: Caldwell PacettI Edwards Schoech & Viator LLP
Caldwell PacettI Edwards Schoech & Viator PA

Mailing Address:
Street: 1555 Palm Beach Lakes Blvd Suite 1200

City: West Palm Beach
State and Zip Code: PL, 33401

Item 2. Limits of Liability: (A) $ 2,000,000 each CLAIM, including CLAIMS EXPENSE

(B) $ 2,000,000 Policy Aggregate, including CLAIMS EXPENSE

Item 3. Deductible:

$10,000 Deductible per CLAIM
Deductible Aggregate

Item 4. Policy Period: From: 4/1/2018 To: 4/1/2019
at 12:01 A.M. Standard Time at the mailing address shown above.

Item 5. Premium: $19,688

Item 6. Retroactive Date: See RETROACTIVE DATE ENDORSEMENT

Item 7. Endorsements: See SCHEDULE OF FORMS AND ENDORSEMENTS
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Galdwell Pagetti

Edwards Schoech; & Viator llp

MANLEY P. CALDWELL, JR.

KENNETH W. EDWARDS

CHARLES F. SCHOECM

MARY M. VIATOR

WILLIAM P. DONEY

FRANK S. PALEN

JOHN A. WEIG

ATTORNEYS AT LAW

1555 PALM BEACH LAKES BLVD.

SUITE 1200

WEST PALM BEACH, FLORIDA 33-40I

OF COUNSEL

BETSY S. BURDEN

RUTH P. CLEMENTS

PARALEGAL

EMILIE PEARSON. CP

www.caldwsilpaceRi.com

telephone: <58!) 65S-0620

TELEC0PIER:<56I) S55-3775

STATKMENT RE(;ARI)IN(; BAR DISC IIMJNR AND/OR COURT SANCTIONS

The undersigned attorneys state lliat no liar discipline has been sustained, nor Court
sanctions levied against them or any members of the firm Caldwell Pacctti Edwards Schoech &
Viator LLP.

Dated: I  "2 J 2>

William P. Doney, Esq. tarles F. Schoech, Esq.

Fmhk S. Palen, Esq.
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Filing# 59966216 E-Filed 08/04/2017 01:46:04 PM

IN THE CIRCUIT COURT OF THE 15™ JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

DAVID DIGIALLORENZO and

STEFANIA DIGIALLORENZO, APPELLATE DIVISION

Petitioners, CASE NO.
502017C A0047B2XXXXMB

TOWN OF JUPITER INLET COLONY,

a political subdivision of the State of Florida,

Respondent.

ANSWER TO AMENDED PETITION FOR WRIT OF CERTIORARI

WILLIAM P. DONEY, ESQ.
Florida Bar No. 237086

CALDWELL PACETTI EDWARDS

SCHOECH & VIATOR LLP

Attorneys for Respondent
1555 Palm Beach Lakes Blvd., Suite 1200
West Palm Beach, FL 33401

Telephone: (561) 655-0620
Fax: (561)655-3775
E-Mail: doney@caldwellpacetti.com
Secondary E-Mail: e-services@caldwellpacetti.com
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ANSWER TO PETITION FOR WRIT OF CERTIORARl

Respondent, the TOWN OF JUPITER INLET COLONY, (hereinafter

referred to as the "Town") by and through its undersigned counsel, files this

Answer to Petition for Writ of Certiorari pursuant to Rule 9.210, Florida Rules of

Appellate Procedure.

INTRODUCTION/PRELIMINARY STATEMENT

References to Exhibits within the Appendix filed by Petitioners will be

referred to as (A, Ex. ); references to the Supplemental Appendix filed by

Petitioners will be referred to as (SA, Ex. ); references to pages of the

Transcript of the March 27, 2017 Appeal Hearing will be referred to as (T, page

); and references to Respondent's Appendix filed herewith will be referred to

as (RA, Ex. ). The Appendix, Supplemental Appendix, Transcript and

Respondent's Appendix shall be collectively referred to as the record. References

to Petitioners' Amended Petition for Writ of Certiorari will be referenced as (Pet.

Am. Pet., page ).

SUMMARY OF ARGUMENT

The Code of Ordinances of the Town of Jupiter Inlet Colony requires that at

the time an application is made for a building permit, the applicant must submit a

landscape plan, a grading plan and two (2) copies of a plot plan. Petitioners failed

to comply with these Code requirements. Therefore, Petitioners failed to submit a

I
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"full set of plans" as required by Town Ordinance No. 07-2016 so as to be

permitted to proceed with construction under the Town's Zoning Code as in

existence prior to the adoption of this ordinance.

The doctrine of equitable estoppel is inapplicable in this cause. No Town

representatives or officials made any representation(s) to Petitioners upon which

Petitioners relied to their detriment. Applicants for a building permit with a

governmental agency are on constructive notice of the Code and regulations that

govern the issuance of such a permit. Petitioners simply failed to comply with the

express requirements of the Town Code and the requested building permit was

lawfully denied.

ARGUMENT

The evidence supports the conclusion of the Town Commission that
Petitioners had not submitted a full set of plans to the Town prior to its
adoption of Ordinance No. 07-2016. The doctrine of equitable estoppel is
inapplicable to the facts in this case. Accordingly, the Town has not failed to
observe the essential requirements of law in refusing to issue the requested
building permit.

On January 11, 2017, the Town of Jupiter Inlet Colony duly adopted

Ordinance No. 07-2016. (A, Ex. 1). This Ordinance substantially amended the

Town's Zoning Code with the primary intention of limiting the size, mass and

volume of new residences constructed in the Town. Section 23 of Ordinance No.

07-2016, Town of Jupiter Inlet Colony, provides as follows:
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''Section 23. This Ordinance shall become effective immediately
upon passage. Applications for building permits where a full set of
plans have been submitted to the Building Official prior to the
effective date of this Ordinance shall not be required to comply with
the revised provisions set forth herein." (A, Ex. 1)

On or about January 4, 2017, Petitioners submitted certain building plans to

the Town. (A, Ex. 3) The plans submitted by Petitioners did not include a

landscape plan or grading plan for the proposed construction. (T, page 19, 21)

Only one (1) copy of a plot plan was submitted even though the Town Code

requires that two (2) copies be submitted. (T, 19; RA, Ex. 1) The primary issue in

this proceeding is whether the plans submitted by Petitioners constituted a "full set

of plans" as required by Section 23 of Ordinance No. 07-2016. If it is determined

that the plans submitted by Petitioners to the Town do not constitute a full set of

plans, then a second issue arises as to whether, under the facts in this matter, the

doctrine of equitable estoppel precludes the Town from denying Petitioners'

building permit application. As will be demonstrated below. Petitioners did not

submit a full set of plans to the Town prior to the adoption of Ordinance No. 07-

2016. Further, under the facts of this matter, the Town is not precluded by the

doctrine of equitable estoppel from denying the building permit request.
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THE PLAN SUBMITTAL

The Town's Zoning Code provides that the Building and Zoning

Commissioner, as agent of and acting under the direction of the Town

Commission, is charged with the administration and enforcement of the provisions

of the Zoning Code. (RA, Ex. 3). In this capacity, the Building and Zoning

Commissioner is required to review building plans to ensure compliance with the

Town Zoning Code. (RA, Ex. 3) The Town's Zoning Code also establishes a

Building and Zoning Committee that acts in an advisory capacity to the Building

and Zoning Commissioner in his/her review of building plans. (RA, Ex. 3)

At all pertinent times to this litigation. Dr. Jerome A. Legerton has served as

the Building and Zoning Commissioner for the Town. In this capacity.

Commissioner Legerton was charged with the duty of making the determination as

to whether the plans submitted by Petitioners comprised a "full set of plans" as

contemplated by Ordinance No. 07-2016. If so. Petitioners would be able to

proceed under the terms of the Zoning Code prior to its amendment. If not.

Petitioners would be required to comply with the Zoning Code provisions as

adopted by Ordinance No. 07-2016.

Commissioner Legerton concluded that Petitioners' plans, as submitted prior

to the adoption of Ordinance No. 07-2016, did not constitute a "full set of plans" as

required by Section 23 of the Ordinance, (T, page 19, 21) Commissioner Legerton
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reached this conclusion based on specific provisions contained in the Town's Code

of Ordinances that require the submittal of a landscape plan, grading plan and two

(2) copies of a plot plan at the time application is made for a building permit. (T,

19, 21; RA, Ex. 1) Specifically, Section 4-2(d)(l), Code of Ordinances, Town of

Jupiter Inlet Colony, provides, in part, as follows: "At the time that application is

made for a building permit, there shall be submitted additionally two (2) copies of

landscape plans for the premises." (RA, Ex. 1 and 2) Additionally, Section 4-2(e),

Code of Ordinances, Town of Jupiter Inlet Colony, provides, in part, that: "At the

time that application is made for a building permit, which includes the proposed

construction of any new structure(s), including swimming pools, patios and spas,

there shall be submitted two (2) copies of a grading plan." (RA, Ex. 1 and 2) Also,

Section 4-2(f), Code of Ordinances, Town of Jupiter Inlet Colony, provides, in

part, that: "At such time that application is made for a residential building permit,

there shall be submitted two (2) copies of a plot plan depicting the location of all

improvements on the site and clearly showing the dimensions of all required

setbacks." (RA, Exl and 2)

The Town's Building and Zoning Committee, in its advisory capacity,

agreed with the conclusion of Commissioner Legerton that Petitioner's submittal

did not constitute a full set of plans as required by Ordinance No. 07-2016 and

advised that a building permit should not be issued to Petitioners. (See minutes of
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January 25, 2017 Building and Zoning Committee meeting) (A, Ex 8) Neither

Petitioners, nor any agent or representative of Petitioners, attended this Building

and Zoning Committee meeting. (T, page 16)

Pursuant to Section 3 of the Town's Zoning Code, (RA, Ex. 3),

Petitioners appealed the decision of Commissioner Legerton to not grant the

building permit to the full Town Commission. At its hearing on March 27, 2017,

the Town Commission affirmed the decision of Commissioner Legerton to deny

the requested building permit. (A, Ex. 15) Thus, it was the conclusion of the

Town's Building and Zoning Commissioner, the Town's Building and Zoning

Committee and the Town Commission that the Petitioners' failure to include a

landscape plan, grading plan and two (2) copies of a plot plan in their plan

submittal did not comply with the Town Code and did not constitute the submittal

of a full set of plans for a building permit.

Generally, a reviewing Court should defer to the interpretation given a

statute or ordinance by the agency responsible for its administration. Palm Beach

Polo, Inc. V. Village of Wellington, 918 So. 2d. 988 (Fla. 4th DCA 2006). When an

interpretation of a word or provision in a city code by the agency responsible for its

administration is a reasonable interpretation, then there has been no departure from

the essential requirements of law. Las Olas Tower Co. v. City of Ft. Lauderdale,

742 So. 2d 308 (Fla. 4th DCA 1999). Only when the agency's interpretation of a
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statute or ordinance is unreasonable or clearly erroneous should a Court intervene.

Shamrock-Shamrock, Inc. v. City of Daytona Beach^ 169 So. 3d 1253 (Fla. 5th

DCA 2015).

A ruling constitutes a departure from the essential requirements of the law

only when it amounts to a violation of clearly established principal of law resulting

in a miscarriage of justice. Miami-Dade County v. Omnipoint Holdings, Inc.y 863

So. 2d 195 (Fla. 2003) Based upon the undisputed testimony that Petitioners had

not submitted a landscape plan, grading plan or two (2) copies of a plot plan with

the Town prior to the effective date of Ordinance 07-2016, the decision by the

Town Commission that Petitioners had not submitted a full set of plans prior to the

adoption of Ordinance No. 07-2016 is a reasonable interpretation of the Town's

Code of Ordinances and does not constitute a departure from the essential

requirements of the law.

EQUITABLE ESTOPPEL

Petitioners contend that the Town should be barred by the doctrine of

equitable estoppel from denying the issuance of their requested building permit.

The doctrine of equitable estoppel has been held to preclude a municipality from

exercising its zoning power where a property owner (1) in good faith (2) upon

some act or omission of the government (3) has made a substantial change in

position or has incurred extensive obligations and expenses that it would be highly
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unequitable to destroy the right he acquired. Hollywood Beach Hotel Company v.

City of Hollywood, 329 So. 2d 10 (Fla. 1976).

In their Amended Petition, Petitioners quote Mayor Daniel Comerford

extensively apparently in support of the proposition that representations were made

by the Town that were relied upon by Petitioners to their detriment (Pet. Am Pet.,

pages 8 and 9, 16 and 17) However, when read in context and in their entirety, the

comments by Mayor Comerford reflect nothing more than a recitation of the

provisions set forth in Section 23 of Ordinance of 07-2016, i.e. that if Petitioners

submitted a full set of plans prior to the adoption of the new Ordinance, the

building plans would be reviewed under the Zoning Code provisions in existence

prior to its amendment. (T, page 10) However, as set forth above. Petitioners

simply did not submit a full set of plans with the Town prior to January 11,2017.

The doctrine of equitable estoppel may be applied against a governmental

entity only under exceptional circumstances. Monroe County v. Carter, 41 So. 3d

954 (Fla. 3d OCA 2010). As noted above, the Town's Code of Ordinances is clear

that an application for a building permit must be accompanied by a landscape plan,

a grading plan and two (2) copies of a plot plan. The record is undisputed that

Petitioners submitted neither a landscape plan nor a grading plan with the Town.

(T 19, 21) Only one (1) copy of a plot plan had been submitted. (T, 19, 21) Having

failed to comply with the express provisions of the Town Code, Petitioners are in
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no position to validly claim that the Town is estopped from enforcing its Code of

Ordinances.

A governmental entity may not be estopped from enforcing its ordinances

even in the event a permit is issued if the issuance of the permit is in violation of a

town code provision. In such a case, even a permit issued in error is subject to

revocation. As noted by the Court in Dade County v. Gayery 388 So. 2d 1292 (Fla.

3d DC A 1980):

"While at first blush it seems that the application of the rule may be
harsh, it would be inconceivable that public officials could issue a
permit, either inadvertently, through error, or intentionally, by design,
which would sanction a violation of an ordinance adopted by the
legislative branch of the government. Only the duly constituted
members of the Metropolitan Dade County Commission enjoy that
prerogative and then only in accordance with established procedure."
Gayery supra, at page 1294.

See Corona Properties of Florida, Inc. v. Monroe County, 485 So. 2d 1314 (Fla.

3d DCA 1986) where the Court held that the doctrine of equitable estoppel would

not bar the revocation of a building permit issued in error even though the property

owners had expended in excess of $82,000.00 on the project See also. Town of

Lauderdale-By-The-Sea v. Meretsky, 773 So. 2d 1245 (Fla. 4th DC A 2000)

wherein the Town issued a building permit and the property owner commenced

construction on a wall. The Town revoked the permit on the basis that it lacked the

legal authority to issue the permit in question. On appeal, the Court held that the

Town was not estopped from revoking the permit and requiring removal of the
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wall when there was no legal authority for the issuance of the building permit since

the wall encroached into Town owned right-of-way.

In the subject case. Petitioners make no assertion or claim they were advised

by anyone related to the Town that they were not required to submit a landscape

plan or a building plan as required by the Town Code. Rather, Petitioners were

simply advised by the Mayor that if a full set of plans was submitted prior to the

adoption of the Code amendment, they would be able to proceed with construction

under the pre-existing Code. (T, page 10) As indicated by the above-referenced

cases, only the Town Commission would be authorized to waive the requirement

that a landscape plan, grading plan and two (2) copies of a plot plan accompany a

building permit application.

Furthermore, as applicants for a building permit. Petitioners were on

constructive notice of the contents of the Town Code and are presumed to have

constructive knowledge of the nature and extent of the authority of government

agents who issue permits. See Ammons v. Okeechobee County^ 710 So. 2d 641

(Fla. 4th DCA 1998) and Town of Lauderdale-By-TheSea, supra at page 1249.

Owners and purchasers of property are deemed to have constructive knowledge of

all applicable land use regulations. See Metropolitan Dade County v.

Fontainebleau Gas & Wash, Inc., 570 So. 2d 1006 (Fla. 3d DCA 1990) where it

was noted that the Dade County Code contained clear provisions of which all

10

July 26, 2018                                                                                      Page 283

AGENDA ITEM ###STAMP_ITEMNUMBER#



property owners are on notice. Therefore, in Metropolitan Dade County^ supra., the

property owners were deemed to have constructive knowledge of the county code

and were not able to claim detrimental reliance on a permit that was inadvertently

issued by the County.

In this regard. Petitioners apparently claim that the Town had some sort of

affirmative legal duty to advise them if their building plans were insufficient. (Pet.

Am Pet, page 17) Petitioners cite no case in support of such a contention. As noted

above, it is the duty of a landowner/building permit applicant to be knowledgeable

of the Town's Code of Ordinances and to comply therewith. Town of Lauderdale-

By-The-Sea v. Meretsfy, 773 So. 2d 1245 (Fla. 4th DC A 2000) and Dade County v.

Gayer, 388 So. 2d 1292 (Fla. 3d DCA 1980).

Therefore, the doctrine of equitable estoppel does not preclude the

Town from denying the building permit application submitted by Petitioners. The

issuance of the requested permit under the circumstances of this case would require

the Town to violate its own Code of Ordinances since no landscape plan, grading

plan or two (2) copies of a plot plan had been submitted by Petitioners.

CONCLUSION

The decision of the Town Commission that Petitioners had not submitted a

full set of plans prior to the adoption of Ordinance No. 07-2016 is supported by the

record. The Town has afforded Petitioners procedural due process and has not

11
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departed from the essential requirements of law in denying the requested permit.

The Petition for Writ of Ceitiorari should be denied.

Respectfully Submitted,

CALDWELL PACETTI EDWARDS

SCHOECH & VIATOR LLP

Attorneys for Respondent

WILLIAM P. DONEY, ES(
Florida Bar No. 237086

12
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been

served to Fred W. van Vonno, Esq., Fox, Wackeen, Dungey, Beard, Bush, Goldman.

Waters, Robison, Van Vonno & McCluskey, LLP, 3473 SE Willoughby Blvd.,

Stuart, FL 34994, tVanvonno@foxvvackeen.com , on this day of .August, 2017.

WILLIAM P. DONEY, ESQ.
Florida Bar No. 237086

CALDWELL PACETTI EDW/

SCHOECH & VIATOR LLP

Attorneys for Respondent
1555 Palm Beach Lakes Blvd., Suite 1200
West Palm Beach, FL 33401

Telephone: (561) 655-0620
Fa.x: (561) 655-3775

E-Mail: doney@caldwellpacetti.com
Secondary E-Mail: e-services@caldwellpacetii.com

CERTIFICATE OF COMPLIANCE

I HEREBY CERTIFY that this Answer has been prepared and printed in

Times New Roman 14-point font, and therefore complies with the font

requirements of Rule 9.210(a)(2), Florida Rules of Appellate Procedure.

WILLIAM P. DONEY, ESQ
Florida Bar No. 237086
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     BRETT J. SCHNEIDER 

bschneider@wsh-law.com 
 

July 13, 2018 
 

VIA EMAIL (HR@Indiantown.org) 

Village of Indiantown 
Attn:  Village Attorney Search 
P.O. Box 398 
16550 SW Warfield Boulevard 
Indiantown, FL  34956-0398 
 

Re: Letter of Interest – Village Attorney Services 
 

Dear Mayor and Village Council: 

On behalf of the law firms of Weiss Serota Helfman Cole & Bierman, P.L. (“Weiss 
Serota”) and Davis & Ashton, P.A. (“Davis & Ashton”), I am delighted to submit this joint 
proposal to serve as Village Attorney for the Village of Indiantown (the “Village”).  As outlined 
below, Weiss Serota and Davis & Ashton will jointly provide the Village with the highest quality 
of municipal legal services available to the Village in a cost-effective manner. 

I. The Value of Joint Representation by Two Preeminent Municipal Law Firms. 

 A. Weiss Serota:  Full-Service South Florida Municipal Law Firm. 

Weiss Serota is a full-service municipal law firm dedicated to serving municipalities 
seeking the services of a municipal attorney as well as providing specialized legal services in 
virtually every legal discipline that a municipality might need.  Many of Weiss Serota’s attorneys 
are Board Certified by The Florida Bar in their respective areas of expertise.  Weiss Serota’s 
lawyers are routinely recognized as being at the top of their respective fields within the state and 
many regularly lecture on their areas of expertise.  Recently, Founding Partner Richard Jay Weiss 
received the prestigious Claude Pepper Outstanding Government Lawyer Award from The Florida 
Bar, which is given to an individual who has "exemplified the highest ideals of dedication, 
professionalism, and ethics in service to the public." 

Weiss Serota’s approximately 70 attorneys and their breadth of experience enable Weiss 
Serota to provide legal expertise to municipalities in virtually every area of need for local 
governments, including general municipal law, land use and zoning, building, permitting, code 
enforcement and lien law, procurement and contract law, parliamentary law and procedure, 
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constitutional and legislative issues, economic development and redevelopment issues, litigation 
and dispute resolution, annexations and boundary issues, labor and employment issues, eminent 
domain, appellate representation, utilities law, environmental and sustainability law, 
telecommunications, housing issues, municipal finance, real estate and construction law.  Weiss 
Serota’s model enables its municipal clients to minimize the need to hire outside counsel and to 
avoid the unnecessary expenditures of time, effort and resources, financial or otherwise, to 
compensate and educate new lawyers.   

At present, the Firm serves as general counsel for over 20 municipalities across South 
Florida.  Weiss Serota has also served as general counsel for several South Florida municipalities 
since incorporation, including Aventura, Cutler Bay, Doral and Key Biscayne.  As such, the Firm 
has a great deal of experience addressing the legal issues that newly formed municipalities face. 
Weiss Serota also provides special counsel services to dozens of other municipalities and local 
government entities across the state, including but not limited to Port St. Lucie, Boca Raton, Delray 
Beach, Gulf Stream, Lantana, Manalapan, Palm Beach, and Royal Palm Beach.   

 
Despite Weiss Serota’s work for local governments across South Florida, we do not have 

any legal representations that conflict with the interests of the Village and do not represent any of 
the municipalities bordering the Village. 

 
B. Davis & Ashton:  Boutique Municipal Firm with Treasure Coast Experience. 
 
Davis & Ashton is a boutique law firm of three attorneys that specializes in representing 

smaller municipalities, as well as other government entities, throughout northern Palm Beach and 
Martin Counties.  Davis & Ashton is extremely experienced in advising municipalities that are 
similar in size to the Village of Indiantown and that therefore share certain features with the Village 
of Indiantown.   

 
Though every municipality is distinct and unique, most of Davis & Ashton’s current 

municipal clients share certain features with the Village of Indiantown.  For example, Palm Beach 
Shores, Manalapan, Atlantis, Pahokee and Mangonia Park are all relatively small in size, and they 
all operate with limited staff.  Royal Palm Beach and Mangonia Park both contract for law 
enforcement services.  Atlantis, Mangonia Park and Palm Beach Shores all contract for fire and/or 
EMS services.  Finally, Mangonia Park and Palm Beach Shores both contract for water and/or 
sewer services.  Mr. Davis and Ms. Ashton have provided general counsel legal services to all 
these municipalities since 2002 and 2010, respectively.  Their over 22 years of combined 
experience representing smaller-sized municipalities with similar features, budgets and issues as 
those of the Village will prove invaluable in this joint representation. 

 
Notwithstanding Davis & Ashton’s extensive municipal experience throughout the 

Treasure Coast, the firm does not have any legal conflicts with the interests of the Village and they 
do not represent any adjoining municipalities or any municipalities with competing interests on 
any issue. 
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II. The Village of Indiantown Team. 
 
If this proposal is selected, the Village will have access to the extensive knowledge and 

expertise of every lawyer at both Weiss Serota and Davis & Ashton.  This full-service approach 
will enable us to provide the Village with the depth of specialized municipal knowledge it 
deserves in an efficient and cost-effective manner.  Of note, our Firms have unparalleled 
experience in the substantive areas referenced in the Village’s Request for Proposals, including 
contract formation and negotiation, public liability, litigation, labor and human resources, land 
use, government finance, economic development and redevelopment, strategic planning and 
technology.  Representative client lists for Weiss Serota and Davis & Ashton are enclosed 
herewith as Exhibit 1. 

 
A. The Proposed Village Attorney and Team. 
 
Matthew T. Ramenda from Weiss Serota will serve as your lead Village Attorney and 

is available to attend the Village Council meetings.  Matt was admitted to the Florida Bar in 
2004 and has dedicated the majority of his legal practice to representing municipalities.  Matt 
resides in northern Palm Beach County and has provided legal services to several Martin County 
and Palm Beach County municipalities, including Jupiter Island, Boca Raton, Palm Beach, Gulf 
Steam, Jupiter, and Lake Park.  Matt has extensive experience in municipal law and regularly 
handles legal issues involving litigation, code interpretation, government contracts, code 
enforcement, procurement, utilities, municipal finance, real estate, special assessments, and 
compliance with public records, sunshine and ethics laws.   

 
Milton Collins, who is based in Weiss Serota’s Boca Raton office, will serve as  

Deputy Village Attorney and would be available to assist on all Village matters.  Milton specializes 
in labor and employment law, but also possesses a great deal of general municipal law experience 
from his 10 plus years serving as Deputy City Attorney for the City of Port St. Lucie. 

Susan L. Trevarthen, who serves as the Chair of Weiss Serota’s Public Land Use and 
Zoning Group and as general counsel for two small South Florida communities, will be available 
to assist the Village with any land use and zoning matters, along with the other members of her 
group, which handle land use matters for many municipalities.  Susan is board certified in City, 
County and Local Government Law and is a Fellow of the American Institute of Certified 
Planners.  Susan's practice includes extensive constitutional law in her field, including regulatory 
taking cases and land use and zoning decisions raising First Amendment issues, including sign 
codes, regulation of religious uses, Harris Act claims, comprehensive plan challenges and petitions 
for certiorari.   

I, Brett J. Schneider, am the head of Weiss Serota’s Labor and Employment practice 
group and the Managing Partner of the Firm’s Boca Raton office.  I am available to assist the 
Village with its labor and employment needs.  I am Board Certified by The Florida Bar in Labor 
and Employment Law and currently provide labor and employment law services to over 40 local 
government entities throughout Florida.  
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Keith W. Davis of Davis & Ashton is Board Certified by The Florida Bar in City, County 
and Local Government Law, and he specializes in representing local governments that are similar 
in size to the Village.  His clients include Manalapan, Briny Breezes, Palm Beach Shores, and the 
Treasure Coast Regional Planning Council.  Keith understands the issues that smaller 
municipalities face, and he is able to bring that knowledge to benefit the Village.  In addition, 
Keith serves as special magistrate for several municipalities on the Treasure Coast.  

Jennifer Garner Ashton of Davis & Ashton is experienced as local government general 
counsel.  She currently serves as General Counsel for the Village of Royal Palm Beach, the City 
of Atlantis, and she also represents the Palm Beach County League of Cities.  Her additional 
experience as a Code Enforcement Special Magistrate for the City of West Palm Beach and her 
depth of municipal knowledge will be of great benefit to the Village. 

Resumes for all of the attorneys referenced above are attached hereto as Exhibit 2. 

B. References for Weiss Serota and Davis & Ashton. 

The following four references are provided for Weiss Serota: 

1. Joni Hamilton, Deputy City Attorney  
 City of Boca Raton 

  (561) 393-7716 
  jhamilton@ci.boca-raton.fl.us 
 
 2. Azlina Goldstein Siegel, Former City Attorney 
  City of Port St. Lucie (The Siegel Law Firm) 
  (954) 559-0465 
  asiegel@siegellawfirmpa.com   
 
 3. Burgess Hanson, City Manager 
  City of Deerfield Beach 
  (954) 480-4263 
  baahanson@deerfield-beach.com 
 

4.  John C. Gilbert, Village Manager 
 Village of Key Biscayne 
 (305) 365-5514 
  jgilbert@keybiscayne.fl.gov 

 
 The following four references are provided for Davis & Ashton: 
 
 1. Michael J. Busha, Executive Director 
  Treasure Coast Regional District Planning Council 
  (772) 221-4060 
  mbusha@tcrpc.org 
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 2. Krista A. Storey, Senior Assistant County Attorney 
  Martin County 
  (772) 288-5400 
  kstorey@martin.fl.us 
     
 3. Ken Metcalf, Town Manager 
  Town of Mangonia Park 
  (561) 848-1235 
  kmetcalf@townofmangoniapark.com 
 
 4. Abigail Brennan, Mayor 
  Village of Tequesta 
  (561) 339-0740 
  abrennan@tequesta.org 
 
 C. Proposed Fee & Administrative Cost Structure. 
 
 We are very interested in serving as Village attorney and are willing to provide the Village 
with legal services on either an hourly rate or flat fee basis.  If the Village prefers to be billed on 
an hourly basis, we propose a blended hourly rate of $200.00 per hour for all attorney time.  If the 
Village prefers to have a monthly retainer in place, we propose a monthly retainer of $15,000.00 
per month to cover all general municipal services (excluding litigation and labor and employment).  
In addition to our fees, we would bill the Village for our costs associated with representation of 
the Village, including but not limited to, photocopying charges, fax charges, postage, long distance 
telephone calls, computerized research charges, tolls, courier charges, express mail charges, filing 
fees, recording costs, court reporter costs (including the costs of transcripts and court reporter’s 
fee for attendance), court costs (such as filing fees, service of process, subpoena costs, witness 
fees, etc.), mediator fees, accounting and appraisal fees, expert fees and expenses, trial/hearing 
exhibit costs and investigation costs.  In any event, we are committed to providing the Village with 
the most cost effective legal services possible and are willing to further discuss our rate structure 
if necessary in order to provide legal services to the Village. 
 
III. Professional Liability Insurance Coverage. 
 
 As requested, please find a copy of the Professional Liability Insurance cover pages for 
both Weiss Serota and Davis & Ashton enclosed herewith as Exhibit 3. 
 
IV. Writing Sample. 
 
 As requested, enclosed please find a copy of a writing sample from the proposed Village 
Attorney, Matt Ramenda.  The writing sample attached as Exhibit 4 is a Motion for Summary 
Judgment prepared by Matt on behalf of the City of Weston. 
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V. Bar Discipline Statement. 
 
 Both Weiss Serota and Davis & Ashton certify that no Bar discipline or Court sanctions 
have been sustained or levied against either Firm or its attorneys. 
 
VI. Additional Information. 
 
 Additional information about Weiss Serota may be found at (www.wsh-law.com), and 
additional information about Davis & Ashton may be found at (www.davisashtonlaw.com).  We 
would be honored to serve jointly as the Village Attorney.  If you have any questions or concerns 
please do not hesitate to contact me via telephone at (561) 835-2111 or via email at  
bschneider@wsh-law.com. 
 
      Very truly yours, 

           

      
   

    Brett J. Schneider 
Enclosures 
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Lewis Stroud & Deutsch, P.L. 
 
 

 Direct Dial: 561 826 2803 Gary K. Oldehoff, Esq. 
 
 

July 19, 2018 
 

Village of Indiantown 
PO Box 398 
16550 W Warfeld Blvd 
Indiantown, FL 34956-0398 

 
ATTN: Village Attorney Search 
 
Honorable Mayor and Council Members: 
 
 I would be pleased if the City Council would accept my application and proposal to serve 
as the Village Attorney, and would be honored to be selected to serve the Council in this 
position.   
 
 As a new municipality, you face significant challenges and I suggest you need special, 
highly qualified, highly experienced counsel at this time and for the foreseeable future.  You 
need an attorney with a very wide knowledge and experience in all facets of Florida municipal 
law, including municipal finance and transactions, land use and zoning law, litigation, ordinance 
and code drafting, public procurement, government contracts, and public employment, eminent 
domain, the Government in the Sunshine Law, economic development and redevelopment, 
strategic planning, technology, and negotiations with developers and labor organizations.  I have 
more than 30 years of proven experience in these areas of law.  And as a resident of Stuart who 
has lived in this county since 1989, I am extremely familiar with Indiantown and its unique 
character and what makes Indiantown a very, very special place.  My first visit to Big Mound 
Park was a week after I began working with the Martin County Attorney’s Office in September 
1989.  I had the pleasure of talking to Bill Owens on his porch.  I spent hours with Timer 
Powers.  I talked to many residents in the community.  And I’ve dined and stayed at the 
Seminole Inn.   
 
 A very large portion of my firm’s work is serving local governments and constitutional 
officers.  Nancy Stroud has been providing legal services to the new Village of Estero since its 
creation on December 31, 2014.   
 
 In your notice, you have stated that  
 

The ideal Village Attorney candidate will have at least five years of legal 
experience as a city, county, or local government attorney, or assistant attorney, 
and significant work in the public sector, working knowledge and experience in 
contract formation and negotiation, public liability, litigation, labor and human 

One Lincoln Place, 1900 Glades Road, Suite 251, Boca Raton, Florida 33431 
Telephone – 561 826 2800   Facsimile – 561 826 2828 
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Village of Indiantown 
JULY 19,2018 

Page2 of2

resources, land use, 
redevelopment, strategic planning, and technology are all desirable.

government finance, economic development and

I have all the knowledge and experience you need. I am immediately available and 1 can 
accommodate any time commitment the Village will need.

The hourly rate I propose is $235.00 per hour. No other attorney will work on this 
matter without your prior consent. The paralegal hourly rate is $85.00 hour. It is our practice to 
charge for actual time expended, in tenths of hours, but not less than 1/10 of an hour for each 
activity. I will also need to be reimbursed for any out-of-pocket expenses incurred in connection 
with the provision of legal services, including but not limited to long distance telephone charges, 
postage, outside printing, and photocopying. In-house photocopying will be billed at a rate of 
ten cents (.10) per page. Any travel, per diem, mileage, or meal expenses, which may be 
reimbursable, will be billed in accordance with the rates and conditions set forth in Section 
112.061, Florida Statutes. I will bill monthly on or about the first of the month.

Neither I nor my firm have any conflicts of interest that would affect or interfere with our 
ability to give the Village our very best counsel and services.

Neither I nor any other member of my firm has been disciplined by the Florida Bar, nor 
have we been found to have violated any Rule of the Bar. We have never been sanctioned or 
cited for contempt by a court.

Again, I appreciate the opportunity to be considered for the position of Village Attorney 
and would be honored to serve you. I will be happy to provide any additional references or 
information you may want.

Very p:uly yours,

Gary rG-01dehoff

GKO/tfgw

Enclosures:

Attorney Bio
Florida Supreme Court Brief 
US Supreme Court Brief
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4.

VILLAGE OF INDIANTOWN, FLORIDA
AGENDA MEMORANDUM

MEETINGDATE: July 26, 2018

MEETING TYPE: Consent Agenda

AGENDA ITEM TITLE: Village Council Minutes of Budget Workshop and Regular Council Meeting of
July 12, 2018 for approval. 

SUMMARY OF ITEM:

RECOMMENDATION: Approve Minutes

PREPARED BY: Cherie White DATE:  7/20/2018

REVIEWED BY: DATE:  

APPROVED BY: DATE: 

ATTACHMENTS:
Description
07/12/2018 Budget Wrkshop
07/12/2018 Regular Meeting
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VILLAGE OF INDIANTOWN 
AGENDA 

SPECIAL VILLAGE COUNCIL MEETING 
July 12, 2018, 6:00 PM 

 
ROLL CALL 

Cherie White, Village Clerk  
 

PRESENT 

Council Member Clarke, Council Member Hernandez, Mayor Gibbs 
Thomas, Vice Mayor Stone, Village Manager Teresa Lamar-Sarno and 
Village Attorney Paul Nicoletti 
 

ABSENT           Council Member Dowling 
       

PLEDGE OF ALLEGIANCE    Mayor Gibbs Thomas led the council in the pledge of allegiance. 

 

Mayor Gibbs Thomas recognized the following dignitaries in the audience; Martin County 

Commissioner Harold Jenkins, County Administrator Taryn Kryzda, and Martin County School 

Board Member Michael DiTerlizzi.  

 

PROCLAMATIONS, AWARDS AND SPECIAL PRESENTATIONS 
 
1. VILLAGE OF INDIANTOWN DRAFT 2019 BUDGET 
 
Village Manager Teresa Lamar-Sarno gave a visual presentation of the draft 2019 
Village of Indiantown budget. She highlighted the proposed millage rate of 1.25, and a 
taxable value rate of 2.381 that has been reported back from the state. The MSTU is a 
new item for the village and is .3038. She explained some options for the village to 
consider in the future as the village continues to develop are the Fire Rescue and 
Parks. She gave a brief overview of the proposed revenue and expenditures for Fiscal 
Year 2018/2019, to include maintaining the Village stormwater system.  She explained 
that she has hired Kimley Horn to evaluate the roadways and will present the conditions 
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to the council on July 26, 2018. She added that the Village will need to reimburse the 
County the $50,000.00, as well as the line of credit. She recommended a third budget 
workshop to be held on July 26th, with the hopes that the local option gas tax numbers 
come in.  
 

COMMENTS BY VILLAGE COUNCIL MEMBERS 
 

Council Member Clarke and Council Member Hernandez agreed that the Village should 
maintain reserves in the event of an emergency. 
 
COMMENTS BY VILLAGE MANAGER 
 
APPROVAL OF AGENDA 
 
PUBLIC COMMENT 

 
Scott Watson came forward and asked what was the amount of the increased millage 
rate?  
 
Teresa Lamar-Sarno explained .68.  
 
Mr. Watson asked the Village Council to explain what the reserve is without the 
increase in .68 reserves. He expressed concern that the transition team promised that 
citizens of Indiantown that they would not raise taxes. He said he did not feel the need 
for such a large reserve.  
  
CONSENT AGENDA 
REGULAR AGENDA 
DISCUSSION ITEMS 
COMMENTS FROM THE PUBLIC 
ANNOUNCEMENTS 
NEXT REGULAR MEETING 
 

ADJOURNMENT 6:25 P.M.  

ATTEST:                                              VILLAGE OF INDIANTOWN, FLORIDA 

 

_____________________                       ______________________________ 
CHERIE WHITE                                                                          SUSAN GIBBS THOMAS 

VILLAGE CLERK                                                                          MAYOR 

         

       APPROVED ON: JULY 26. 2017  
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VILLAGE OF INDIANTOWN 

VILLAGE COUNCIL MEETING 

JULY 12, 2018 

MINUTES 

ROLL CALL 

Cherie White, Village Clerk  
 

PRESENT 

Council Member Clarke, Council Member Hernandez, Mayor Gibbs Thomas, 
Vice Mayor Stone, Village Manager Teresa Lamar-Sarno and Village 
Attorney Paul Nicoletti 

 

ABSENT            Council Member Dowling      
 

INVOCATION   Reverend Jimmy Gibbs delivered the invocation. 
 

 

PLEDGE OF ALLEGIANCE Mayor Gibbs Thomas led the council in the pledge of allegiance.  
 
Mayor Gibbs Thomas recognized the following dignitaries in the audience; Martin County 
Commissioner Harold Jenkins, County Administrator Taryn Kryzda, and Martin County 
School Board Member Michael DiTerlizzi.  
 

PROCLAMATIONS, AWARDS AND SPECIAL PRESENTATIONS 

 
1. SCHOOL BOARD PRESENTATION REGARDING THE PROPOSED 
SALES TAX INITIATIVE.  
 
School Board Member Michael DiTerlizzi came forward and gave a brief overview of the 
proposed half mill increase. He explained that the State took money away from every 
school district in the state. He explained that was equal to $90 million over the years. He 
presented the Council and public with a handout explaining the ballot question and the 
justification.  
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2. PRESENTATION BY DAN KLEMAN, SENIOR ADVISOR, WITH FLORIDA 
CITY/COUNTY MANAGEMENT ASSOCIATION REGARDING THE VILLAGE MANAGER 
SEARCH.  
 

Dan Kleman, Senior Advisor with the City County Management Association introduced 
himself and explained his position, and what services the association provides to 
municipalities. The Association has agreed to provide volunteer services to the Village of 
Indiantown in their process of recruiting, interviewing, and selecting the next permanent 
Village Manager.  
 

Motion: Accept the volunteer services of City County Management Association 
Moved by Council Member Hernandez, seconded by Vice Mayor Stone.  
Approved 4/0, Council Member Dowling absent 
 
 
COMMENTS BY VILLAGE COUNCIL MEMBERS 

 

Council Member Hernandez inquired about the Village Attorney position process.  
 

Village Attorney Nicoletti explained that the process for Village Attorney has begun and 
that a committee of Martin County Commission Jenkins, Stuart City Attorney Michael 
Mortell, and himself would be reviewing the applicants and make recommendations to the 
council for candidate interviews.  
  
Council Member Hernandez inquired about the Village Manager position timeline.  
 
Village Attorney Nicoletti explained that the intent will be to put forth an agenda item to 
extend the Village Manager contract through the end of the calendar year. That will give 
Mr. Kleman time to get the process in order, and it is also not recommended to advertise 
both the Village Manager and Village Attorney at the same time, it’s just too hard to do.    
 
Vice Mayor Stone thanked the public for their continued support and for attending the 
public meetings.  
 
Mayor Thomas echoed Vice Mayor Stones sentiments. She also announced that 
tomorrow July 13, 2018 at 6:30 p.m. the Indiantown Veterans Association will be holding 
their monthly potluck at the IVA at 16701 SW Morgan Street. She encouraged everyone 
to bring a dish. Mayor Thomas also said that she had several residents inquire about 
when Indiantown would begin to have Fireworks for the 4th of July, and encouraged 
anyone who is interested in forming a 4th of July committee to let her know. She said the 
Indiantown Jaycees used to host the fireworks many years ago.    
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COMMENTS BY VILLAGE MANAGER 

 

Village Manager, Teresa Lama- Sarno explained that staff met with ITS fiber as it relates 
to public notices in the future since the concern over the past boil water notice that did not 
reach everyone in Indiantown. She encouraged everyone to join their email list, and make 
sure their email is up to date. ITS also assured the Village that they would include the 
Village in all public notices as it relates to emergency public notifications. She also 
announced that a third budget workshop will be held on July 26, 2018 at 6:00 p.m., and 
the Village will be setting the maximum millage at that time. She announced and 
introduced the new permanent Village Clerk, Cherie White. She asked that item 9 be 
heard before item 7.  
 
APPROVAL OF AGENDA 

 

Motion: Approve the Agenda as amended, including the scriveners error to the June 28, 
2018 minutes.  
Moved by Vice Mayor Stone, seconded by Council Member Clarke.  
Approved 4/0, Council Member Dowling absent 
 

PUBLIC COMMENT 

 
Marjorie Beary commented that the public should be involved in the selection process of 
the Village Manager.   
 
Mayor Thomas encouraged the public to contact the council with any comments or 
questions as it relates to the Village Manager selection.  
 
Village Manager Lamar-Sarno also stated that the Council will hold the selection of the 
Village Manager at a Public meeting.  
 

Renita Presler commented that one of the most important things to her in the selection of 
the Village Manager is responsiveness to the public.  
 

Thelma Waters commented that she would like to have better response when she calls 
the Village Council or Village offices.  
 
Vice Mayor Stone explained that the Village Council each have village phone numbers 
that they can be reached on.  
 
Ron Carr, commented that on August 6, 2018 the largest golf outing will be held at the 
Indianwood Golf Course. He said the tournament is honoring the Fisher House. The 
Fisher House Foundation (FHF) is a non-profit which is best known for a network of 
comfort homes where military and veterans’ families can stay at no cost while a loved one 
is receiving treatment. 
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This WLGO event is an 18 hole four person team scramble format. The registration fee 
includes a $10 per player donation, golf, cart, lunch, range balls, drink ticket, and prizes.  
EVENT INFORMATION 
Monday, August 6 
Registration Time: 8:00am 
Start Time: 9:00am 

EVENT PRICING 
$160 - Foursome 
$80 - Twosome 
$40 - Single 

EVENT LOCATION 
14007 SW Golf Club Dr,  
Indiantown, FL 34956 
(772) 597-3794 

Signups are online at: indianwoodgolfclub.com   
 
He also announced the upcoming events at the Indianwood Golf Club and invited 
everyone to come out.  
 
CONSENT CALENDAR 

3. VILLAGE COUNCIL MINUTES FOR JUNE 28. 2018 
4. Minutes of Special Meeting Budget Workshop June 28, 2018 
5. Resolution No. 028-2018 Adopting a Travel Policy for Official Village Travel. 
6. Resolution No. 029-2018; Approving Professional Planning Services by 
    Bonnie C. Landry and Associates, P.A. 
 

Motion: Approve the Consent Calendar 
Moved by Vice Mayor Stone, seconded by Council Member Hernandez.  
Approved 4/0, Council Member Dowling absent 
 

REGULAR AGENDA 

 

FIRST READING ORDINANCES 

 

Item 9 was heard at this time  

 
9. ORDINANCE NO. 002 (2018) AN ORDINANCE GRANTING TO FLORIDA POWER & 
LIGHT COMPANY, ITS SUCCESSORS AND ASSIGNS, AN ELECTRIC FRANCHISE, 
IMPOSING PROVISIONS AND CONDITIONS RELATING THERETO, PROVIDING FOR 
MONTHLY PAYMENTS TO THE VILLAGE OF INDIANTOWN, AND PROVIDING FOR 
AN EFFECTIVE DATE. 
 
Motion: Approve Ordinance 002-2018 on First Reading  
Moved by Council Member Clarke, seconded by Council Member Hernandez.  
 
Marjorie Beary commented that solar power should bring the cost of electric down in the 
future, and that 6% may not be so nice 30 years from now.  
 
Village Attorney Nicoletti explained that there is no way to tell what will happen in that 
time period but that each individual could generate their own power with solar.  
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Amy Brunjes, Florida Power & Light explained that the amount collected is based upon 
how much electricity you are using. She explained it is already being collected now but 
will now be going to the Village of Indiantown.  
 
Approved 4/0, Council Member Dowling absent 
 

7. Ordinance No. 004-2018; AN ORDINANCE OF THE VILLAGE OF INDIANTOWN, 
FLORIDA, REQUESTING AND CONSENTING TO THE INCLUSION OF ALL OF THE 
VILLAGE OF INDIANTOWN WITHIN A MUNICIPAL SERVICE TAXING UNIT OR 
OTHER SPECIFIC GEOGRAPHIC AREA DESIGNATED BY MARTIN COUNTY TO 
PROVIDE PARKS AND RECREATION SERVICES; PROVIDING FOR 
ANNUAL RENEWAL OF SUCH REQUEST AND CONSENT; PROVIDING FOR 
SEVERABILITY; AND PROVIDING AN EFFECTIVE DATE. 
 
Motion: Approve Ordinance 004-2018 on First Reading 
Moved by Council Member Clarke, seconded by Vice Mayor Stone.  
Approved 4/0, Council Member Dowling absent 
 
8. ORDINANCE NO. 001-2018 AN ORDINANCE OF THE VILLAGE OF INDIANTOWN, 
FLORIDA, REQUESTING AND CONSENTING TO THE INCLUSION OF ALL OF THE 
VILLAGE OF INDIANTOWN WITHIN A MUNICIPAL SERVICE BENEFIT UNIT OR 
OTHER SPECIFIC GEOGRAPHIC AREA DESIGNATED BY MARTIN COUNTY TO 
PROVIDE FIRE RESCUE SERVICES; PROVIDING FOR ANNUAL RENEWAL OF SUCH 
REQUEST AND CONSENT; PROVIDING FOR SEVERABILITY; AND PROVIDING AN 
EFFECTIVE DATE. 
 

Motion: Approve Ordinance 001-2018 on First Reading 
Moved by Vice Mayor Stone, seconded by Council Member Hernandez.  
Approved 4/0, Council Member Dowling absent 
 
Clerk Note: Item 9 was heard earlier  

9. ORDINANCE NO. 0002 (2018) AN ORDINANCE GRANTING TO FLORIDA POWER & 
LIGHT COMPANY, ITS SUCCESSORS AND ASSIGNS, AN ELECTRIC FRANCHISE, 
IMPOSING PROVISIONS AND CONDITIONS RELATING THERETO, PROVIDING FOR 
MONTHLY PAYMENTS TO THE VILLAGE OF INDIANTOWN, AND PROVIDING FOR 
AN EFFECTIVE DATE. 
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SECOND READING ORDINANCES 

 
10. EMERGENCY ORDINANCE NO. 0003 (2018) AN ORDINANCE OF THE VILLAGE 
OF INDIANTOWN, FLORIDA, REQUESTING AND CONSENTING TO THE 
INCLUSIONOF ALL OF THE VILLAGE OF INDIANTOWN WITHIN A MUNICIPAL 
SERVICE BENEFIT UNIT OR OTHER SPECIFIC GEOGRAPHIC AREA DESIGNATED 
BY MARTIN COUNTY TO PROVIDE SOLID WASTE COLLECTION AND DISPOSAL 
SERVICES; PROVIDING FOR ANNUAL RENEWAL OF SUCH REQUEST AND 
CONSENT; PROVIDING FOR SEVERABILITY; AND PROVIDING AN EFFECTIVE 
DATE. 
 
Motion: Approve Emergency Ordinance 003-2018 on Second Reading 
Moved by Council Member Hernandez, seconded by Council Member Clarke.  
Approved 4/0, Council Member Dowling absent 
 

DISCUSSION ITEMS 

COMMENTS FROM THE PUBLIC 

 
Scott Watson thanked School Board Member Michael DiTerlizzi and suggested the 
School Board start looking at constructing a high school.  
 

ANNOUNCEMENTS 

 

Mayor Thomas announced the upcoming Budget workshop on July 27, 2018 beginning at 
6:00 p.m. followed by the regular meeting at 6:30 p.m.  
 

NEXT REGULAR MEETING 

ADJOURNMENT  
 

ATTEST:                                                                                   VILLAGE OF INDIANTOWN, FLORIDA 

 

 

 

                                                                                                        ______________________ 

CHERIE WHITE                                                                        SUSAN GIBBS THOMAS 

DEPUTY VILLAGE CLERK         MAYOR 

 

             APPROVED ON : July 26, 2018  
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5.

VILLAGE OF INDIANTOWN, FLORIDA
AGENDA MEMORANDUM

MEETINGDATE: July 26, 2018

MEETING TYPE: Consent

AGENDA ITEM TITLE: RECEIVE AND FILE INDIANTOWN COMMUNITY DEVELOPMENT
DISTRICT FY 2019 BUDGET

SUMMARY OF ITEM: On May 16, 2018 the Village Manager was copied on an email from Taryn
Kryzda, County Administrator, regarding the Indiantown Community
Development District FY 2019 Budget Transmittal.
This appears to be in accordance to Florida Statutes and "for disclosure and
informational purposes only."
Therefore, this is a noted item to be received and filed by the Village Council.

RECOMMENDATION: Motion to Receive and File the Indiantown Community Development District FY
2019 Budget.

PREPARED BY: Teresa Lamar-Sarno DATE:  7/19/2018

REVIEWED BY: P. Nicoletti DATE:  7/20/2018

APPROVED BY: Teresa Lamar-Sarno DATE:  7/20/2018

ATTACHMENTS:
Description
Indiantown CDD FY 2019 Budget
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INDIANTOWN
COMMUNITY DEVELOPMENT DISTRICT

PROPOSED BUDGET
FISCAL YEAR 2019

PREPARED MARCH 29, 2018
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Description Page Number(s)

General fund budget

Definitions of general fund expenditures

1

2

INDIANTOWN

TABLE OF CONTENTS
COMMUNITY DEVELOPMENT DISTRICT
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1

Adopted 
Budget

FY 2018

Actual 
through 
2/28/18

Projected 
through 

9/30/2018

Total Actual
and

Projected

Proposed
Budget

FY 2019

REVENUES
Developer contribution 14,490$ 4,010$  10,475$  14,485$         14,893$ 

Total revenues 14,490   4,010    10,475    14,485           14,893   

EXPENDITURES
Management/accounting/recording 2,500     -            2,500      2,500             2,500     
Supervisors 2,000     -            2,000      2,000             2,000     
Legal 1,500     212       1,288      1,500             1,500     
Audit 3,000     -            3,000      3,000             3,100     
Postage 150        13         137         150                150        
Printing & binding 200        -            200         200                200        
Legal advertising 1,000     -            1,000      1,000             1,000     
Annual district filing fee 175        175       -              175                175        
Insurance 3,000     2,994    -              2,994             3,293     
Contingencies 250        -            250         250                250        
Office supplies 100        -            100         100                100        
Website 615        616       -              616                625        

Total expenditures 14,490   4,010    10,475    14,485           14,893   

Net increase/(decrease) of fund balance -             -            -              -                     -             
Fund balance - beginning (unaudited) 2,350     518       518         518                518        
Fund balance - ending (projected) 2,350$   518$     518$       518$              518$      

INDIANTOWN

GENERAL FUND BUDGET
FISCAL YEAR 2019

Fiscal Year 2018

COMMUNITY DEVELOPMENT DISTRICT
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2

EXPENDITURES
Professional services

Supervisors 2,000$      

Management/accounting/recording 2,500        

Legal 1,500        

Audit 3,100        

Postage 150           

Printing & binding 200           
Copies, agenda package items, etc.

Legal advertising 1,000        

Annual district filing fee 175           
Annual fee paid to the Florida Department of Economic Opportunity.

Insurance 3,293        

Contingencies 250           
Bank charges and other miscellaneous expenses incurred during the year.

Office supplies 100           
Accounting and administrative supplies.

Website 625           
Total expenditures 14,893$    

Hopping Green & Sams, P.A. provides on-going general counsel and legal
representation. As such, he is confronted with issues relating to public finance, public
bidding, rulemaking, open meetings, public records, real property dedications,
conveyances and contracts. In this capacity, he provides service as a "local government
lawyer," realizing that this type of local government is very limited in its scope – providing
infrastructure and services to developments.

If certain revenue or expenditure thresholds are exceeded then Florida Statutes, Chapter
218.39 requires the District to have an independent examination of its books, records and
accounting procedures.

INDIANTOWN

DEFINITIONS OF GENERAL FUND EXPENDITURES
COMMUNITY DEVELOPMENT DISTRICT

Wrathell, Hunt and Associates, LLC, specializes in managing Community Development
Districts in the State of Florida by combining the knowledge, skills and experience of a
team of professionals to ensure compliance with all governmental requirements of the
District, develop financing programs, administer the issuance of tax exempt bond
financings, and operate and maintain the assets of the community. This fee is inclusive of
district management and recording services; however, it has been reduced by
approximately 80% for the current fiscal year due to the reduced level of activity that is
anticipated.

Statutorily set at $200 for each meeting of the Board of Supervisors not to exceed $4,800
for each fiscal year. The District anticipates two meetings during the upcoming fiscal
year.

The District carries public officials liability insurance. The limit of liability is set at
$1,000,000 for public officials liability.

The District advertises for monthly meetings, special meetings, public hearings, bidding, 
etc. 

Mailing of agenda packages, overnight deliveries, correspondence, etc. 
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6.

VILLAGE OF INDIANTOWN, FLORIDA
AGENDA MEMORANDUM

MEETINGDATE: July 26, 2018

MEETING TYPE: Regular Agenda

AGENDA ITEM TITLE: (CONTINUE TO AUGUST 9, 2018) Ordinance No. 004-2018; AN
ORDINANCE OF THE VILLAGE OF INDIANTOWN, FLORIDA,
REQUESTING AND CONSENTING TO THE INCLUSION OF ALL OF
THE VILLAGE OF INDIANTOWN WITHIN A MUNICIPAL SERVICE
TAXING UNIT OR OTHER SPECIFIC GEOGRAPHIC AREA
DESIGNATED BY MARTIN COUNTY TO PROVIDE PARKS AND
RECREATION SERVICES; PROVIDING FOR ANNUAL RENEWAL OF
SUCH REQUEST AND CONSENT; PROVIDING FOR SEVERABILITY;
AND PROVIDING AN EFFECTIVE DATE.

SUMMARY OF ITEM: This ordinance includes the Village in the County's MSTU for Parks and
Recreation for FY 2019.  The projected millage has been given us by the County
Administrator as 0.1615 mills.  We do not currently believe the Village could
accomplish the maintenance of these parks for the revenue this millage would
generate.  As a result, we will be exploring the contracts and other expenditures
made by the County to come up with this millage levy.

RECOMMENDATION: Continue Ordinance No. 004-2018 to August 9, 2018 for Second Reading.

PREPARED BY: P. Nicoletti DATE:  7/6/2018

REVIEWED BY: P. Nicoletti DATE:  7/6/2018

APPROVED BY: Teresa Lamar-Sarno DATE:  7/6/2018

ATTACHMENTS:
Description
Ord. 004-2018 Parks & Recreation MSTU Consent Ordinance
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VILLAGE OF INDIANTOWN, FLORIDA 

 

ORDINANCE NO. 0004 (2018) 

 

AN ORDINANCE OF THE VILLAGE OF INDIANTOWN, 

FLORIDA, REQUESTING AND CONSENTING TO THE 

INCLUSION OF ALL OF THE VILLAGE OF 

INDIANTOWN WITHIN A MUNICIPAL SERVICE 

TAXING UNIT OR OTHER SPECIFIC GEOGRAPHIC 

AREA DESIGNATED BY MARTIN COUNTY TO 

PROVIDE PARKS AND RECREATION SERVICES; 

PROVIDING FOR ANNUAL RENEWAL OF SUCH 

REQUEST AND CONSENT; PROVIDING FOR 

SEVERABILITY; AND PROVIDING AN EFFECTIVE 

DATE. 

 

* * * * * 

 

BE IT ORDAINED BY THE VILLAGE COUNCIL OF THE VILLAGE OF 

INDIANTOWN, FLORIDA: 

SECTION 1. FINDINGS.  It is hereby ascertained, determined, and declared that: 

(A)  The Board of County Commissioners of Martin County, Florida (the 

"County"), has enacted an ordinance authorizing the County to create or identify a 

municipal service taxing unit or other specific geographic area within which the County 
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VILLAGE OF INDIANTOWN, FLORIDA 

ORDINANCE NO. 0004 (2018) 

TO INCLUDE THE VILLAGE OF INDIANTOWN IN A MARTIN COUNTY MUNICIPAL SERVICE 

TAXING UNIT (MSTU) FOR PARKS AND RECREATION SERVICES 

 

 

 

 2 

imposes and collects ad valorem taxes for parks and recreation services, facilities, and 

programs within incorporated and unincorporated areas of the County. 

(B)  The Village Council of the Village of Indiantown has determined that the 

inclusion of the incorporated area of the Village of Indiantown, Florida within such 

municipal service taxing unit or specific geographic area by the County for the purpose 

of providing parks and recreation services is in the best interests of the owners of 

property within the corporate limits of the Village of Indiantown. 

SECTION 2. REQUEST AND CONSENT OF INDIANTOWN.  The Village 

Council of the Village of Indiantown hereby requests and consents to the inclusion of all 

of the incorporated area of the Village of Indiantown, Florida within an identified 

municipal service taxing unit or specific geographic area created or identified by the 

County to provide parks and recreation services, facilities, and programs and to the 

imposition of an ad valorem tax by the County to fund such services, facilities and 

programs.  Such request and consent shall become effective upon adoption of this 

ordinance for the upcoming fiscal year.  The Village Council finds that the provision of 

parks and recreation services has an essential municipal purpose.  

SECTION 3. ANNUAL RENEWAL OF REQUEST AND CONSENT.  Request 

and consent of the Village Council of the Village of Indiantown given to the County by 
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this Ordinance shall be deemed given in advance for each fiscal year hereafter and shall 

be automatically renewed for each succeeding fiscal year unless such request and consent 

is subsequently withdrawn as provided herein.  Request and consent shall be irrevocable 

for any fiscal year in which the subject parks and recreation services ad valorem tax is 

levied by the County within the incorporated area.  The Village of Indiantown may only 

withdraw such consent for any subsequent fiscal year by adopting an ordinance which 

revokes its consent and providing a certified copy of such ordinance to the County 

Administrator prior to May 1st preceding the fiscal year for which consent is being 

withdrawn.    

SECTION 4. SEVERABILITY.  The provisions of this Ordinance are severable; 

and if any section, subsection, sentence, clause or provision is held invalid by any court 

of competent jurisdiction, the remaining provisions of this Ordinance shall not be affected 

thereby. 

SECTION 5. EFFECTIVE DATE.  This Ordinance shall take effect immediately 

upon adoption. 

PASSED on First Reading on the _____ day of _______, 2018. 

Council Member ________________ offered the foregoing ordinance on second 

reading, and moved its adoption.  The motion was seconded by Council Member 
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________________, and upon being put to a vote, the vote was as follows: 

 

VILLAGE COUNCIL YES NO ABSENT ABSTAIN 

SUSAN GIBBS THOMAS, MAYOR     

GUYTON STONE, VICE MAYOR     

JACKIE GARY CLARKE, COUNCIL MEMBER     

ANTHONY J. DOWLING, COUNCIL MEMBER     

JANET HERNANDEZ, COUNCIL MEMBER     

 

PASSED AND ADOPTED on Second and Final Reading on the ______ day of 

__________, 2018. 

(SEAL)      VILLAGE OF INDIANTOWN, FLORIDA 

 

 
     

Susan Gibbs Thomas, Mayor 

ATTEST: 

 

                                    

Cheryl White, Village Clerk 

 

APPROVED AS TO FORM AND CORRECTNESS: 

 

______________________________________ 

Paul J. Nicoletti, Village Attorney 
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VILLAGE OF INDIANTOWN, FLORIDA
AGENDA MEMORANDUM

MEETINGDATE: July 26, 2018

MEETING TYPE: Regular Village Council Meeting

AGENDA ITEM TITLE: RESOLUTION No. 030-2018A RESOLUTION OF THE VILLAGE
COUNCIL OF THEVILLAGE OF INDIANTOWN, FLORIDA
APPROVING ANEXTENSION OF CONTRACT WITH THE INTERIM
VILLAGEMANAGER; PROVIDING FOR AN EFFECTIVE DATE;
ANDFOR OTHER PURPOSES.

SUMMARY OF ITEM: As previously agreed by the Village Council, this item formalizes the extension of
the Village Manager's Contact until December 31, 2018.

RECOMMENDATION: Adopt Resolution No. 030-2018 as submitted.

PREPARED BY: P. Nicoletti DATE:  7/19/2018

REVIEWED BY: P. Nicoletti DATE:  7/19/2018

APPROVED BY: Teresa Lamar-Sarno DATE:  7/20/2018

ATTACHMENTS:
Description
Res. 030-2018 Village Manager Contract Extension
Contract Extension with Village Manager
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RESOLUTION No. 030-2018 

 

A RESOLUTION OF THE VILLAGE COUNCIL OF THE 

VILLAGE OF INDIANTOWN, FLORIDA APPROVING AN 

EXTENSION OF CONTRACT WITH THE INTERIM VILLAGE 

MANAGER; PROVIDING FOR AN EFFECTIVE DATE; AND 

FOR OTHER PURPOSES. 

 

***** 

 

WHEREAS, pursuant to Section 5(1), Chapter 2017-195, Laws of Florida, which is the 

Charter of the Village of Indiantown, Florida, there shall be a city manager who shall be the chief 

administrative officer of the Village; and 

 

WHEREAS, such village manager shall serve at the pleasure of the village council, and shall 

carry out the duties and responsibilities provided by law and by act of the village council. 

  

NOW, THEREFORE BE IT RESOLVED, by the Village Council of the Village of 

Indiantown, Florida, as follows: 

 

SECTION 1.  INTERIM VILLAGE MANAGER; CONTRACT EXTENSION APPROVED.  

The Village Manager Contract Extension with Teresa Lamar-Sarno, attached hereto as Exhibit “A” is 

hereby approved, and as stated therein shall expire on its own terms on December 31, 2018, unless 

later extended or terminated. 

 

SECTION 2.  EFFECTIVE DATE. This resolution shall take effect immediately upon 

adoption. 

 

 

- ALL SIGNATURES ON NEXT PAGE - 
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Council Member ___________ offered the foregoing resolution and moved its adoption.  The 

motion was seconded by Council Member ________________, and upon being put to a vote, the 

vote was as follows: 

 

VILLAGE COUNCIL YES NO ABSENT ABSTAIN 

SUSAN GIBBS THOMAS,  MAYOR     

GUYTON STONE, VICE MAYOR     

JACKIE GARY CLARKE, COUNCIL MEMBER     

ANTHONY J. DOWLING, COUNCIL MEMBER     

JANET HERNANDEZ, COUNCIL MEMBER     

 

 

ADOPTED this 26th day of July, 2018. 

ATTEST:     VILLAGE OF INDIANTOWN, FLORIDA 

 

 _______________________________  ______________________________ 

 CHERIE WHITE SUSAN GIBBS THOMAS 

VILLAGE CLERK MAYOR 

 
 

REVIEWED FOR FORM AND 

CORRECTNESS: 
 

 

 ___________________________ 

PAUL J. NICOLETTI 

VILLAGE ATTORNEY 
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IN CONSIDERATION of the mutual agreements and promises herein, the  VILLAGE OF 

INDIANTOWN, Florida, a municipal corporation ("Village"), contracts for management 

services with TERESA LAMAR-SARNO CONSULTING, INC., a Florida corporation, 546 SE 

Southwood Trail, Stuart, FL 34997 ("Lamar-Sarno") as provided herein. 

 

1. CONTRACT EXTENSION.  That certain Contract between the parties beginning 

March 21, 2018 and adopted on April 11, 2018, is hereby amended as follows: 

 

TERMINATION.  The Village Council may terminate this Contract without cause 

at any time, upon 30 days notice. Lamar-Sarno may voluntarily terminate this 

contract upon at least 45 days written notice, and she shall be paid for all time 

served.  Without further action by either party, this Contract will expire on 

December 31, 2018. 

 

2. MISCELLANEOUS. All other provisions, terms and conditions contained in the 

original contract effective March 21, 2018, are hereby ratified, and shall continue in 

full effect, as if written herein. 

 

IN WITNESS WHEREOF, the Village and Lamar-Sarno have executed this contract on the 

26th day of July, 2018.  

      

TERESA LAMAR-SARNO CONSULTING, INC., a 

Florida corporation 

       

      ___________________________________ 

     TERESA C. LAMAR-SARNO, PRESIDENT 

 

ATTEST:  VILLAGE OF INDIANTOWN, FLORIDA 

 

 

_______________________________  ___________________________________ 

CHERIE WHITE, VILLAGE CLERK  SUSAN G. THOMAS, MAYOR 

 

APPROVED AS FORM AND CORRECTNESS: 

 

________________________________ 

PAUL J. NICOLETTI, VILLAGE ATTORNEY 
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VILLAGE OF INDIANTOWN, FLORIDA
AGENDA MEMORANDUM

MEETINGDATE: July 26, 2018

MEETING TYPE: Regular Council Meeting

AGENDA ITEM TITLE: RESOLUTION No. 031-2018: A RESOLUTION OF THE VILLAGE OF
INDIANTOWN HONORING FIFTY YEARS OF MUNICIPAL HOME
RULE IN THE FLORIDA CONSTITUTION AND COMMITTING TO
AN EDUCATIONAL INITIATIVE TO HELP FLORIDIANS
UNDERSTAND THIS BENEFICIAL RIGHT; AND PROVIDING FOR
AN EFFECTIVE DATE.

SUMMARY OF ITEM: A RESOLUTION OF THE VILLAGE OF INDIANTOWN HONORING
FIFTY YEARS OF MUNICIPAL HOME RULE IN THE FLORIDA
CONSTITUTION AND COMMITTING TO AN EDUCATIONAL
INITIATIVE TO HELP FLORIDIANS UNDERSTAND THIS
BENEFICIAL RIGHT

RECOMMENDATION: Adopt Resolution No. 031-2018.

PREPARED BY: Teresa Lamar-Sarno, Village Manager DATE:  7/19/2018

REVIEWED BY: DATE:  

APPROVED BY: DATE: 

ATTACHMENTS:
Description
Res. No. 031-2018 Fifty Years of Home Rule
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RESOLUTION No .  031-2018 

 

A RESOLUTION OF THE VILLAGE OF INDIANTOWN HONORING 

FIFTY YEARS OF MUNICIPAL HOME RULE IN THE FLORIDA 

CONSTITUTION AND COMMITTING TO AN EDUCATIONAL 

INITIATIVE TO HELP FLORIDIANS UNDERSTAND THIS 

BENEFICIAL RIGHT; AND PROVIDING FOR AN EFFECTIVE DATE. 

 

WHEREAS, Florida’s voters placed municipal Home Rule powers into the 

Florida Constitution on November 5, 1968, during the regular elections as an 

amendment to Article VIII; and 

 

WHEREAS, this power has enabled each city, town and village across the 

Sunshine State to consider, adopt, revise or remove its own laws without the need 

to seek legislative permission from the state and has further served as the 

foundation upon which every municipality builds its governmental structure; and 

 

WHEREAS, the political climate within the Florida Legislature has 

recently included many attacks on these powers; and 

 

WHEREAS, grassroots measures calling such actions wrong and declaring 

that local decisions be made at the local level by local officials must continue so that 

all legislators clearly understand Florida’s Home Rule as a constitutional power and 

one upheld in state statutes; and 

 

WHEREAS, a 50th anniversary is a fitting time for all municipalities to 

engage their respective citizens to educate them about the Florida Constitution and 

local laws, so that all Floridians may continue to receive the many benefits of Home 

Rule. 

NOW, THEREFORE, BE IT RESOLVED BY THE VILLAGE COUNCIL OF 
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THE  VILLAGE OF INDIANTOWN, FLORIDA: 

 

Section 1.  That this anniversary presents a tremendous opportunity to educate 

all citizens about Florida’s Constitution, municipal government and Home Rule 

authority, and that all necessary resources shall be provided for such public 

information. 

 

Section 2. That the Village of Indiantown will actively challenge all efforts to 

reduce or erode this cherished right and further employ all efforts to ensure state and 

federal government partners understand that a one-size-fits-all approach to 

governance is not in the interests of Florida citizens. 

 

Section 3. That the tradition of local decision-making in Florida is essential to 

protect, as it provides each municipality the ability to preserve and enhance the 

myriad characteristics that make each one uniquely special and that maintains its 

quality of life. 

 

Section 4. That the Village of Indiantown will include this information on its 

website, as a regular agenda item for public discussion and within the Village of 

Indiantown services in as many outreach venues as possible. 

 

Section 5.  This Resolution shall take effect immediately upon adoption. 

 

Council Member ________________ offered the foregoing resolution and moved its 

adoption.  The motion was seconded by Council Member ________________, and upon being 

put to a vote, the vote was as follows: 

 

VILLAGE COUNCIL YES NO ABSENT ABSTAIN 

SUSAN GIBBS THOMAS, MAYOR     

GUYTON STONE, VICE MAYOR     

JACKIE GARY CLARKE, COUNCIL MEMBER     

ANTHONY J. DOWLING, COUNCIL MEMBER     

JANET HERNANDEZ, COUNCIL MEMBER     

– ALL SIGNATURES ON NEXT PAGE –  
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ADOPTED this 26th day of July 2018. 

ATTEST:     VILLAGE OF INDIANTOWN, FLORIDA 

 

 _______________________________  ______________________________ 

 CHERIE WHITE SUSAN GIBBS THOMAS 

VILLAGE CLERK MAYOR 

 

REVIEWED FOR FORM 

AND CORRECTNESS: 
 

 

 ___________________________ 

PAUL J. NICOLETTI 

VILLAGE ATTORNEY 
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VILLAGE OF INDIANTOWN, FLORIDA
AGENDA MEMORANDUM

MEETINGDATE: July 26, 2018

MEETING TYPE: Regular Village Council Agenda

AGENDA ITEM TITLE: ORDINANCE No. 005 (2018) AN ORDINANCE OF THE VILLAGE OF
INDIANTOWN,FLORIDA, ADOPTING A NEW
LOCALCOMMUNICATION SERVICES TAX RATE; PROVIDINGFOR
THE ADOPTION OF A NEW LOCALCOMMUNICATION SERVICES
TAX RATE; PROVIDINGFOR ADJUSTMENT OF TAX RATE FOR
PERMIT FEES;PROVIDING FOR NOTICE TO THE DEPARTMENT
OFREVENUE; PROVIDING FOR SEVERABILITY;PROVIDING FOR
CODIFICATION; AND PROVIDING AN EFFECTIVE DATE.

SUMMARY OF ITEM: This ordinance adopts a 5.22% Communications Services Tax on phone service
in the Village.  While this type of telecommunication is dwindling, in favor of
cellular and internet based systems, it nonetheless is a traditional source of revenue
for municipalities.  The Florida Department of Revenue indicates that this must be
adopted, and they must be notified, no later that September 1, 2018, to be
effective on January 1, 2019.

RECOMMENDATION: Adopt Ordinance No. 005 on First Reading.

PREPARED BY: P. Nicoletti DATE:  7/19/2018

REVIEWED BY: P. Nicoletti DATE:  7/19/2018

APPROVED BY: DATE: 

ATTACHMENTS:
Description
Ord. 005-2018 Communications Services Tax
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ORDINANCE No. 0005 (2018) 

 

AN ORDINANCE OF THE VILLAGE OF INDIANTOWN, 

FLORIDA, ADOPTING A NEW LOCAL 

COMMUNICATION SERVICES TAX RATE; PROVIDING 

FOR THE ADOPTION OF A NEW LOCAL 

COMMUNICATION SERVICES TAX RATE; PROVIDING 

FOR ADJUSTMENT OF TAX RATE FOR PERMIT FEES; 

PROVIDING FOR NOTICE TO THE DEPARTMENT OF 

REVENUE; PROVIDING FOR SEVERABILITY; 

PROVIDING FOR CODIFICATION; AND PROVIDING AN 

EFFECTIVE DATE. 

 

***** 

 

 WHEREAS, during the 2000 Regular Session, the Florida Legislature passed the 

“Communication Services Tax Simplification Law”, creating Chapter 202, Florida Statutes; and 

 

 WHEREAS, Section 202.19, Florida Statutes, authorizes the Village of Indiantown to 

adopt a local communication services tax at a rate of up to 5.10%.  This maximum rate does not 

include the add-on of up to .12% for municipalities which choose not to levy permit fees; and 

 

WHEREAS, The Village of Indiantown is a newly incorporated municipality and has not 

adopted a conversion rate in accordance with 202.20(1)(b), Florida Statutes; and 

 

 WHEREAS, The Village of Indiantown desires to adopt a local communication services 

tax rate of 5.22% pursuant to Section 202.19, Florida Statutes;  

 

 NOW, THEREFORE, BE IT ORDAINED BY THE VILLAGE COUNCIL OF THE 

VILLAGE OF INDIANTOWN, FLORIDA, that: 

 

 SECTION 1.  ADOPTION OF LOCAL COMMUNICATIONS SERVICES TAX RATE.  

There is no local communications services tax conversion rate established under Section 
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202.20(1)(b), Florida Statutes for the Village of Indiantown.  Therefore, the Village seeks to 

adopt the local communications services tax rate pursuant to Section 202.19(2)(a), Florida 

Statutes.  The Village of Indiantown hereby adopts a local communications services tax rate of 

5.10%.  This rate is to be effective, January 1, 2019. 

 

 SECTION 2.  ADJUSTMENT OF TAX RATE FOR PERMIT FEES. It is the intent 

of the Village of Indiantown to increase its local communications services tax rate as provided in 

Section 202.19, Florida Statutes, by an amount equal to .12% effective January 1, 2019 to 

replace revenue the Village of Indiantown would otherwise receive from permit fees as 

authorized by Section 337.401(3)(c) and (j), Florida Statutes.  In the aggregate, the new 

combined Local Communication Services Tax Rate for the Village of Indiantown will be 5.22%, 

effective January 1, 2019. 

 

 SECTION 3.  NOTICE TO THE FLORIDA DEPARTMENT OF REVENUE. The 

Village of Indiantown directs that notice of the new Local Communication Services Tax Rate be 

provided to the Florida Department of Revenue by September 1, 2018.  Form DR-700021, and a 

copy of this ordinance must be submitted with the notification. 

 

 SECTION 4.  SEVERABILITY. The provisions of this Ordinance are declared to be 

severable and if any section, sentence, clause or phrase of this Ordinance shall, for any reason, be 

held to be invalid or unconstitutional, such decision shall not affect the validity of the remaining 

sections, sentences, clauses, and phrases of this Ordinance but shall remain in effect, it being the 

legislative intent that this Ordinance shall stand notwithstanding the invalidity of any part. 

 

 SECTION 5. CODIFICATION. The provisions of Sections 1 and 2 of this ordinance 

shall be codified, at such time as the Village of Indiantown adopts a codification ordinance. 

 

 SECTION 6.  EFFECTIVE DATE. This Ordinance shall take effect immediately upon 

its passage by the Village Council.  The imposition and collection of the new combined Local 

Communications Services Tax Rate shall commence effective January 1, 2019. 

 

PASSED ON FIRST READING ON JULY 26, 2018. 

 

Council Member __________________ offered the foregoing Ordinance and moved 

its adoption.  The motion was seconded by Council Member _______________, and upon 

being put to a vote, the vote was as follows:   
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VILLAGE COUNCIL YES NO ABSENT ABSTAIN 

SUSAN GIBBS THOMAS,  MAYOR     

GUYTON STONE, VICE MAYOR     

JACKIE GARY CLARKE, COUNCIL MEMBER     

ANTHONY J. DOWLING, COUNCIL MEMBER     

JANET HERNANDEZ, COUNCIL MEMBER     

 

ADOPTED this_____ day of  _________, 2018. 

ATTEST:    VILLAGE OF INDIANTOWN, FLORIDA 

 

 

_______________________________  _____________________________ 

CHERIE WHITE     SUSAN GIBBS THOMAS 

VILLAGE CLERK     MAYOR 

 
 

REVIEWED FOR FORM 

AND CORRECTNESS: 
 

 

___________________________ 
PAUL J. NICOLETTI 

VILLAGE ATTORNEY 
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VILLAGE OF INDIANTOWN, FLORIDA
AGENDA MEMORANDUM

MEETINGDATE: July 26, 2018

MEETING TYPE: Regular Village Council Meeting

AGENDA ITEM TITLE: ORDINANCE NO. 006 (2018) AN ORDINANCE OF THE VILLAGE OF
INDIANTOWN, FLORIDA, ADOPTING A “ZONING IN PROGRESS”
PROCEDURE FOR THE VILLAGE OF INDIANTOWN; PROVIDING
FOR SEVERABILITY; PROVIDING FOR CONFLICTS; PROVIDING
FOR CODIFICATION; AND PROVIDING AN EFFECTIVE DATE.

SUMMARY OF ITEM: This ordinance is not contained in the Martin County Growth Management Code
in a form that is similar.  The County Commission has on occasion issued a
zoning "moratorium."  However, the procedure being recommended provides
some certainty to the process, and allows both the development community and
the Village an opportunity to know what limited development is being stopped, for
how long, and why.  All-in-all, it is a very useful ordinance and procedure. 

RECOMMENDATION: Adopt Ordinance No. 006 (2018) on First Reading.

PREPARED BY: P. Nicoletti DATE:  7/19/2018

REVIEWED BY: P. Nicoletti DATE:  7/19/2018

APPROVED BY: Teresa Lamar-Sarno DATE:  7/20/2018

ATTACHMENTS:
Description
Ord. 006-2018 Zoning in Progress
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VILLAGE OF INDIANTOWN, FLORIDA 

 

ORDINANCE NO. 006 (2018) 

 

AN ORDINANCE OF THE VILLAGE OF INDIANTOWN, 

FLORIDA, ADOPTING A “ZONING IN PROGRESS” 

PROCEDURE FOR THE VILLAGE OF INDIANTOWN; 

PROVIDING FOR SEVERABILITY; PROVIDING FOR 

CONFLICTS; PROVIDING FOR CODIFICATION; AND 

PROVIDING AN EFFECTIVE DATE. 

 

* * * * * 

WHEREAS, the Village Council of the Village of Indiantown has determined that 

the it is prudent and appropriate to provide a procedure of limited and lawful 

development moratoria during the period that the Village is considering certain changes 

to its land use and zoning codes. 

BE IT ORDAINED BY THE VILLAGE COUNCIL OF THE VILLAGE OF 

INDIANTOWN, FLORIDA: 

SECTION 1. ZONING IN PROGRESS.  

(1)  Purpose. The purpose of zoning in progress is to allow the village to make a text amendment or district 
map change to the Martin County growth management code, as it applies to the Village of Indiantown, 
and apply that change to development applications submitted following the declaration of zoning in 
progress. Additionally, zoning in progress allows a temporary hold on permits, licenses and other 
development orders already in progress, if there is a pending change in the growth management code 
that would affect the permit, license or other development order.  

(2)  No permits issued; and period of time. During the period of time that the land planning agency or the 
village council is considering either a text amendment or a change of zoning district to the growth 
management code, no plans, permit(s), license(s), or other development order(s) of any kind shall be 
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issued if issuance would result in the nonconforming or unlawful use of the subject property in the 
event that the text amendment or zoning district change be enacted by the village council (freeze 
period). The maximum freeze period allowed for zoning in progress shall be three months, except that 
the village council may extend the period for up to an additional three months for good cause, and 
upon making a finding that it is in the public interest to do so.  

(3)  Notice of declaration. The declaration of zoning in progress, and the freeze period on development 
orders, permits and licenses shall begin on the earlier of:  

(a)  Publication of a notice of a public hearing before the village council to consider a resolution 
declaring zoning in progress; or  

(b)  Publication of a notice of a public hearing before the local planning agency on a text amendment 
or zoning district change, which notice also includes a notice of zoning in progress.  

(4)  Applicability.  

(a)  Upon adoption of a text amendment or district map change, all pending applications, permits, 
licenses, and other development orders shall conform to the new provisions.  

(b)  Notwithstanding anything contained in this section to the contrary, no application for a text 
amendment to the growth management code, or map rezoning, plan approval, permit, or other 
development order shall be held up by this procedure for more than a total of six months, including 
all time periods described herein. Any such approval shall be deemed granted, if so affected, 
except as provided in subsection (c) below.  

(c)  Where an affected property owner requests a postponement, extension, or other delay of an 
application, such period of delay shall toll the running of the freeze period.  

(d)  If it is determined by the village manager that an application for a text amendment or map 
rezoning, plan, permit, license, or other development order would not violate the provisions of a 
pending zoning measure, such application, shall be exempt from this section.  

  

SECTION 2. SEVERABILITY.  The provisions of this Ordinance are severable; 

and if any section, subsection, sentence, clause or provision is held invalid by any court 

of competent jurisdiction, the remaining provisions of this Ordinance shall not be affected 

thereby. 

SECTION 3. CONFLICTS.  All ordinances and parts of ordinances and all 

resolutions and parts of resolutions in conflict herewith, are hereby repealed.   
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SECTION 4. CODIFICATION.  The provisions of Section 1 of this ordinance shall 

be codified at such time as the village council adopts a village code. 

SECTION 5. EFFECTIVE DATE.  This Ordinance shall take effect immediately 

upon adoption. 

PASSED on First Reading on the _____ day of _______, 2018. 

Council Member ________________ offered the foregoing ordinance on second 

reading, and moved its adoption.  The motion was seconded by Council Member 

________________, and upon being put to a vote, the vote was as follows: 

 

VILLAGE COUNCIL YES NO ABSENT ABSTAIN 

SUSAN GIBBS THOMAS, MAYOR     

GUYTON STONE, VICE MAYOR     

JACKIE GARY CLARKE, COUNCIL MEMBER     

ANTHONY J. DOWLING, COUNCIL MEMBER     

JANET HERNANDEZ, COUNCIL MEMBER     

 

PASSED AND ADOPTED on Second and Final Reading on the ______ day of 

__________, 2018. 

(SEAL)      VILLAGE OF INDIANTOWN, FLORIDA 

 

 
     

Susan Gibbs Thomas, Mayor 

ATTEST: 
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Cheryl White, Village Clerk 

 

APPROVED AS TO FORM AND CORRECTNESS: 

 

______________________________________ 

Paul J. Nicoletti, Village Attorney 

 

 

 

 

July 26, 2018                                                                                      Page 377

AGENDA ITEM ###STAMP_ITEMNUMBER#



11.

VILLAGE OF INDIANTOWN, FLORIDA
AGENDA MEMORANDUM

MEETINGDATE: July 26, 2018

MEETING TYPE: Regular Village Council Meeting

AGENDA ITEM TITLE: ORDINANCE NO. 007 (2018) AN ORDINANCE OF THE VILLAGE OF
INDIANTOWN, FLORIDA, ADOPTING AN ADMINISTRATIVE
VARIANCE PROCEDURE FOR THE GROWTH MANAGEMENT
CODE OF THE VILLAGE OF INDIANTOWN; PROVIDING FOR
SEVERABILITY; PROVIDING FOR CONFLICTS; PROVIDING FOR
CODIFICATION; AND PROVIDING AN EFFECTIVE DATE.

SUMMARY OF ITEM: The village has had inquiries regarding the need to make minor adjustments for
developments within the village.  Things like fence placement, fence height,
location of gates, and siting of buildings on lots.  There are many conditions
which are minor in nature that should not require the time and expense of a Board
of Adjustment or Village Council quasi-judicial hearing.  This recommended
process is to provide for an administrative variance for minor issues.

RECOMMENDATION: Adopt Ordinance No. 007 (2018) on First Reading.

PREPARED BY: P. Nicoletti DATE:  7/19/2018

REVIEWED BY: P. Nicoletti DATE:  7/19/2018

APPROVED BY: Teresa Lamar-Sarno DATE:  7/20/2018

ATTACHMENTS:
Description
Ordinance No. 007 (2018) Administrative Variance Ordinance
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VILLAGE OF INDIANTOWN, FLORIDA 

 

ORDINANCE NO. 007 (2018) 

 

AN ORDINANCE OF THE VILLAGE OF INDIANTOWN, 

FLORIDA, ADOPTING AN ADMINISTRATIVE 

VARIANCE PROCEDURE FOR THE GROWTH 

MANAGEMENT CODE OF THE VILLAGE OF 

INDIANTOWN; PROVIDING FOR SEVERABILITY; 

PROVIDING FOR CONFLICTS; PROVIDING FOR 

CODIFICATION; AND PROVIDING AN EFFECTIVE 

DATE. 

 

* * * * * 

WHEREAS, the Village Council of the Village of Indiantown has determined that 

the it is prudent and appropriate to provide an administrative procedure for varying the 

growth management code under certain circumstances. 

BE IT ORDAINED BY THE VILLAGE COUNCIL OF THE VILLAGE OF 

INDIANTOWN, FLORIDA: 

SECTION 1. ADMINISTRATIVE ZONING VARIANCE.  

A.  Authority conferred. The village manager is hereby granted the power and authority to vary the village’s 
growth management code, only as provided herein. Generally, this procedure is to provide for an 
efficient and effective review and approval process for certain minor aspects of development in the 
village. Pursuant to the following, the village manager may review and approve, approve with 
conditions, or deny any of the following:  

1.  Yard setbacks. Any yard setback variance request which does not exceed fifteen (15%) percent 
of the code requirement. (For example: where a side yard setback is 10 feet, and the variance 
request doesn't exceed 1.5 feet of relief, or conversely stated, a reduction to an 8.5-foot setback), 
and a variance request to position the principal building within a yard setback area to an extent 
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no greater than ten (10%) percent of the square footage of the principal building footprint to a 
maximum of 500 square feet.  

2.  Fences, walls and hedges. Any variance request for a fence, wall, or hedge height or location, or 
other buffer screening matter.  

3.  Stormwater. Subject to the design approval of the village consulting engineer, up to 100 percent 
of stormwater runoff may be stored in underground storage structures for irrigation, cooling, or 
other appropriate reuse. 

4. Driveway width. Subject to the design approval of the village fire inspector, the minimum width for 
a two-way residential driveway may be reduced to 18 feet provided any parking is restricted to 
one side of the driveway only. 

5. Architectural design. Subject to the design approval of the village consulting planner, a variance 
may be granted to depart from the strict architectural and building materials, design and location 
standards contained in the growth management code in order to utilize architectural and design 
features that are consistent with recognized green building principles.  

6.  Other minor growth management code variances.  

a.  Any other minor growth management code variance which is minor in nature, affecting the 
type, location, size, or area, including, but not limited to, drainage structures, easements, 
slab or foundation footers, marine construction, flood elevation, curbing and curb-cuts, road 
medians, solid waste or recycle containers, principal or accessory structures or lots, signage, 
landscape, lighting, parking, driveways, or utilities.  

b.  A minor land development code variance is one in which the requested change:  

(1)  Does not increase or enlarge the density, or intensity of use; or  

(2)  Does not increase or enlarge the building footprint by more than five percent; or  

(3)  Does not violate the scope and intent of a previous approval for the property by the 
village council.  

7.  Time extensions. A one-time extension of 180 days or less to an originally approved timetable of 
development may be granted upon good cause shown.  

B.  Further approval authority. When authority to do so is conferred by the village council as a condition 
of zoning approval, plat approval, or development plan approval, the village manager may approve, 
approve with conditions or deny any plan document modification.  

C.  Village council intent. By adopting this section, the village council intends that the village manager 
shall use the provisions of growth management code related to criteria for a zoning variance as a 
guide. Because the nature of the variances permitted herein is minor, strict adherence to the hardship 
requirements for a zoning variance shall not pertain, and the village manager shall be free to use 
reasonableness, as well as an awareness of community needs and aesthetics, in addition to the criteria 

expressed in the growth management code, as a basis for all decisions.  Appropriate justifications 

for approving administrative variances and alternative plans include, but are not limited to: 

 1.  Resolution of site constraints associated with incorporating new buildings and structures into 

existing development. 

 2. Utilization of existing site characteristics, such as cultural, historical or archaeological 

features, topography, scenic views, or native vegetation. 

 3. Improvement or integration of proposed development with surrounding off-site 
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development. 

 4.  Preservation of the cultural, historical, or archaeological features of the area. 
  
D. Application; fee; and written order.  Any real property owner, or person in control of any real property 

with the written consent of the real property owner may apply for an administrative variance, on a form 
provided by the village manager.  The village council shall provide for an administrative fee by 
resolution from time to time; however, the initial fee set for an administrative variance is $100.00 per 
variance requested.  Upon the filing of a complete administrative variance form, and payment of the 
proper fee, the village manager shall consider and decide the issue(s) presented and shall render a 
written order on the matter and shall approve, approve with conditions, or deny such request.  A 
certified copy of the Order shall be recorded in the public records of Martin County, Florida upon the 
lapse of the appeal period, or if appealed, at the conclusion of the matter, if upheld.  

D.  Nonexclusivity. It is intended that this section shall be non-exclusive in nature.  

1.  The village manager may defer any application for administrative variance which would otherwise 
qualify for consideration by the board of adjustment, or village council, as applicable, if such 
deferral is based upon a reasonable determination that the variance sought does not meet the 
criteria for an administrative variance.  Any application so deferred shall be processed as a new 
zoning variance application, and shall meet all growth management code requirements for such 
application, including applicable fees, public notice, and all other submittal requirements.  

E.  Appeal of an administrative variance. An applicant may appeal a denial of an administrative variance 
to the village council, by filing a written request with the village clerk, within thirty (30) days of the 
rendering of such denial, stating the legal or other basis for the appeal.  

 

SECTION 2. SEVERABILITY.  The provisions of this Ordinance are severable; 

and if any section, subsection, sentence, clause or provision is held invalid by any court 

of competent jurisdiction, the remaining provisions of this Ordinance shall not be affected 

thereby. 

SECTION 3. CONFLICTS.  All ordinances and parts of ordinances and all 

resolutions and parts of resolutions in conflict herewith, are hereby repealed.   

SECTION 4. CODIFICATION.  The provisions of Section 1 of this ordinance shall 

be codified at such time as the village council adopts a village code. 
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SECTION 5. EFFECTIVE DATE.  This Ordinance shall take effect immediately 

upon adoption. 

PASSED on First Reading on the _____ day of _______, 2018. 

Council Member ________________ offered the foregoing ordinance on second 

reading, and moved its adoption.  The motion was seconded by Council Member 

________________, and upon being put to a vote, the vote was as follows: 

 

VILLAGE COUNCIL YES NO ABSENT ABSTAIN 

SUSAN GIBBS THOMAS,  MAYOR     

GUYTON STONE, VICE MAYOR     

JACKIE GARY CLARKE, COUNCIL MEMBER     

ANTHONY J. DOWLING, COUNCIL MEMBER     

JANET HERNANDEZ, COUNCIL MEMBER     

 

 ADOPTED on Second Reading this_____ day of  _________, 2018. 

ATTEST:    VILLAGE OF INDIANTOWN, FLORIDA 

_____________________________   _____________________________ 

CHERIE WHITE     SUSAN GIBBS THOMAS 

VILLAGE CLERK     MAYOR 

REVIEWED FOR FORM 

AND CORRECTNESS: 
 

___________________________ 

PAUL J. NICOLETTI 

VILLAGE ATTORNEY 
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VILLAGE OF INDIANTOWN, FLORIDA
AGENDA MEMORANDUM

MEETINGDATE: July 26, 2018

MEETING TYPE: Ordinance

AGENDA ITEM TITLE: ORDINANCE NO. 001-2018 AN ORDINANCE OF THE VILLAGE OF
INDIANTOWN, FLORIDA, REQUESTING AND CONSENTING TO
THE INCLUSION OF ALL OF THE VILLAGE OF INDIANTOWN
WITHIN A MUNICIPAL SERVICE BENEFIT UNIT OR OTHER
SPECIFIC GEOGRAPHIC AREA DESIGNATED BY MARTIN
COUNTY TO PROVIDE FIRE RESCUE SERVICES; PROVIDING FOR
ANNUAL RENEWAL OF SUCH REQUEST AND CONSENT;
PROVIDING FOR SEVERABILITY; AND PROVIDING AN
EFFECTIVE DATE.

SUMMARY OF ITEM: This ordinance, once adopted, gives the County assurance that the Village will
participate in the County's Fire-Rescue system for at least next fiscal year.
 
As mentioned at the last meeting, adoption on First Reading is just procedural, at
least for this particular ordinance.  We are still anticipating receipt of statistical and
financial information from County staff, prior to adoption of this ordinance on
Second Reading.

RECOMMENDATION: Adopt Ordinance No. 001-2018 Municipal Consent on Second Reading.

PREPARED BY: Teresa Lamar-Sarno, Village Manager DATE:  6/21/2018

REVIEWED BY: P. Nicoletti DATE:  6/22/2018

APPROVED BY: Teresa Lamar-Sarno DATE:  7/6/2018

ATTACHMENTS:
Description
Ordinance 001-2018
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VILLAGE OF INDIANTOWN, FLORIDA 

 

ORDINANCE NO. 0001 (2018) 

 

AN ORDINANCE OF THE VILLAGE OF INDIANTOWN, 

FLORIDA, REQUESTING AND CONSENTING TO THE 

INCLUSION OF ALL OF THE VILLAGE OF 

INDIANTOWN WITHIN A MUNICIPAL SERVICE 

BENEFIT UNIT OR OTHER SPECIFIC GEOGRAPHIC 

AREA DESIGNATED BY MARTIN COUNTY TO 

PROVIDE FIRE RESCUE SERVICES; PROVIDING FOR 

ANNUAL RENEWAL OF SUCH REQUEST AND 

CONSENT; PROVIDING FOR SEVERABILITY; AND 

PROVIDING AN EFFECTIVE DATE. 

 

* * * * * 

 

BE IT ORDAINED BY THE VILLAGE COUNCIL OF THE VILLAGE OF 

INDIANTOWN, FLORIDA: 

SECTION 1. FINDINGS.  It is hereby ascertained, determined, and declared that: 

(A)  The Board of County Commissioners of Martin County, Florida (the 

"County"), has enacted an ordinance authorizing the County to create or identify a 

municipal service benefit unit or other specific geographic area within which the County 

imposes and collects assessments for fire rescue services within incorporated and 

unincorporated areas of the County. 
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(B)  The Village Council of the Village of Indiantown has determined that the 

inclusion of the incorporated area of the Village of Indiantown, Florida within such 

municipal service benefit unit or specific geographic area by the County for the purpose 

of providing fire rescue services is in the best interests of the owners of property within 

the corporate limits of the Village of Indiantown. 

SECTION 2. REQUEST AND CONSENT OF INDIANTOWN.  The Village 

Council of the Village of Indiantown hereby requests and consents to the inclusion of all 

of the incorporated area of the Village of Indiantown, Florida within an identified 

municipal service taxing or benefit unit or specific geographic area created or identified 

by the County to provide fire rescue services, facilities, and programs and to the 

imposition of a special assessment by the County to fund such fire rescue services, 

facilities and programs.  Such request and consent shall become effective upon adoption 

of this ordinance for the upcoming fiscal year.  The Village Council finds that the 

provision of fire rescue services has an essential municipal purpose.  

SECTION 3. ANNUAL RENEWAL OF REQUEST AND CONSENT.  Request 

and consent of the Village Council of the Village of Indiantown given to the County by 

this Ordinance shall be deemed given in advance for each fiscal year hereafter and shall 

be automatically renewed for each succeeding fiscal year unless such request and consent 
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is subsequently withdrawn as provided herein.  Request and consent shall be irrevocable 

for any fiscal year in which the subject fire rescue service assessments are levied by the 

County within the incorporated area.  The Village of Indiantown may only withdraw 

such consent for any subsequent fiscal year by adopting an ordinance which revokes  its 

consent and providing a certified copy of such ordinance to the County Administrator 

prior to May 1 preceding the fiscal year for which consent is being withdrawn.    

SECTION 4. SEVERABILITY.  The provisions of this Ordinance are severable; 

and if any section, subsection, sentence, clause or provision is held invalid by any court 

of competent jurisdiction, the remaining provisions of this Ordinance shall not be affected 

thereby. 

SECTION 5. EFFECTIVE DATE.  This Ordinance shall take effect immediately 

upon adoption. 

PASSED AND ADOPTED on First Reading on the _____ day of _______, 2018. 

Council Member ________________ offered the foregoing ordinance on second 

reading, and moved its adoption.  The motion was seconded by Council Member 

________________, and upon being put to a vote, the vote was as follows: 

 

ALL SIGNATURES ON THE NEXT PAGE – 
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VILLAGE COUNCIL YES NO ABSENT ABSTAIN 

SUSAN GIBBS THOMAS, MAYOR     

GUYTON STONE, VICE MAYOR     

JACKIE GARY CLARKE, COUNCIL MEMBER     

ANTHONY J. DOWLING, COUNCIL MEMBER     

JANET HERNANDEZ, COUNCIL MEMBER     

 

PASSED AND ADOPTED on Second and Final Reading on the ______ day of 

__________, 2018. 

(SEAL)      VILLAGE OF INDIANTOWN, FLORIDA 

 

 

By:       

      Susan Gibbs Thomas, Mayor 

 

ATTEST: 

 

 

                                    

Cheryl White, Village Clerk 

 

APPROVED AS TO FORM AND CORRECTNESS: 

 

 

______________________________________ 

Paul J. Nicoletti, Village Attorney 
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VILLAGE OF INDIANTOWN, FLORIDA
AGENDA MEMORANDUM

MEETINGDATE: July 26, 2018

MEETING TYPE: 

AGENDA ITEM TITLE: ORDINANCE No. 0002 (2018)AN ORDINANCE GRANTING TO
FLORIDA POWER& LIGHT COMPANY, ITS SUCCESSORS
ANDASSIGNS, AN ELECTRIC FRANCHISE,
IMPOSINGPROVISIONS AND CONDITIONS RELATINGTHERETO,
PROVIDING FOR MONTHLYPAYMENTS TO THE VILLAGE OF
INDIANTOWN,AND PROVIDING FOR AN EFFECTIVE DATE.

SUMMARY OF ITEM: Ordinance No. 0002 (2018); An Ordinance of the Village of Indiantown Adopting
a Year Franchise with Florida Power & Light Company; and levying a 6%
Franchise Fee.  This is the FPL Franchise that Amy Brunjes reviewed with you a
few weeks ago.  It will replace the Franchise Agreement that FPL already has in-
place with Martin County, as it relates to the Village.  The Franchise levy is 6%,
and instead of the funds going to the County, they will be anew revenue source for
the Village.
 
There was a misunderstanding on the original First Reading regarding the
timeframe.  The 30 year Franchise is the one approved by FPL.  This ordinance
is coming back to First Reading because of that change.
 

RECOMMENDATION: Adopt Ordinance No. 0002 (2018) on Second Reading.

PREPARED BY: P. Nicoletti DATE:  6/22/2018

REVIEWED BY: P. Nicoletti DATE:  6/22/2018

APPROVED BY: Teresa Lamar-Sarno DATE:  6/22/2018

ATTACHMENTS:
Description
Ord 002-2018 Franchise
Original Redlined Draft Ordinance
Franchise Information from FPL

 Ordinance
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ORDINANCE No. 0002 (2018) 

 

  AN ORDINANCE GRANTING TO FLORIDA POWER 

& LIGHT COMPANY, ITS SUCCESSORS AND 

ASSIGNS, AN ELECTRIC FRANCHISE, IMPOSING 

PROVISIONS AND CONDITIONS RELATING 

THERETO, PROVIDING FOR MONTHLY 

PAYMENTS TO THE VILLAGE OF INDIANTOWN, 

AND PROVIDING FOR AN EFFECTIVE DATE. 

 

 

 WHEREAS, the Village Council of the Village of Indiantown recognizes that 

the Village of Indiantown and its citizens need and desire the benefits of electric 

service; and 

 WHEREAS, the provision of such service requires substantial investments 

of capital and other resources in order to construct, maintain and operate facilities 

essential to the provision of such service in addition to costly administrative 

functions, and the Village does not desire to undertake to provide such services; 

and 

 WHEREAS, Florida Power & Light Company (FPL) is a public utility which 

has the demonstrated ability to supply such services; and 
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 WHEREAS, FPL and the Village desire to enter into a franchise agreement 

providing for the payment of fees to the Village in exchange for the nonexclusive 

right and privilege of supplying electricity and other services within the Village 

free of competition from the Village, pursuant to certain terms and conditions; 

NOW, THEREFORE,  

 BE IT ORDAINED BY THE VILLAGE OF INDIANTOWN, FLORIDA: 

 Section 1. FRANCHISE GRANTED. There is hereby granted to Florida 

Power & Light Company, its successors and assigns (hereinafter called the 

"Grantee"), for the period of THIRTY (30) years from the effective date hereof, the 

nonexclusive right, privilege and franchise (hereinafter called "franchise") to 

construct, operate and maintain in, under, upon, along, over and across the present 

and future roads, streets, alleys, bridges, easements, rights-of-way and other public 

places, but not including public parks, environmental preserves or wetlands, 

without a separate easement from the Grantor (hereinafter called "public rights-of-

way") throughout all of the incorporated areas, as such incorporated areas may be 

constituted from time to time, of the Village of Indiantown, Florida, and its 

successors (hereinafter called the "Grantor"), in accordance with the Grantee's 

customary practice with respect to construction and maintenance, electric light and 

power facilities, including, without limitation, conduits, poles, wires, transmission 

and distribution lines, and all other facilities installed in conjunction with or 
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ancillary to all of the Grantee's operations (herein called "facilities"), for the purpose 

of supplying electricity and other electricity-related services incidental thereto 

(which other electricity related services are defined as FPL’s facility to facility data 

capabilities over the lines to identify faults, load information, and other data 

necessary or helpful to the provision of electric service, and which do not include 

any services that are sold to others) to the Grantor and its successors, the 

inhabitants thereof, and persons beyond the limits thereof. 

 Section 2(a). USE OF PUBLIC RIGHTS-OF-WAY. The facilities of Grantee 

shall be so located, relocated, installed, constructed and so erected as to not 

unreasonably interfere with the convenient, safe, continuous use of the 

maintenance, improvement, extension or expansion of any public “road” as 

defined under the Florida Transportation Code, nor unreasonably interfere with 

reasonable egress from and ingress to abutting property. 

 (b) To minimize such conflicts with the standards set forth in subsection 

(a) above, the location, relocation, installation, construction or erection of all 

facilities shall be made as representatives of the Grantor may prescribe in 

accordance with all applicable federal, state and local statutes, laws, ordinances, 

rules and regulations and pursuant to Grantor’s valid rules and regulations with 

respect to utilities’ use of public rights-of-way relative to the placing and 
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maintaining, in, under, upon, along, over and across said public rights-of-way, 

provided such rules and regulations shall be: 

  (i) for a valid municipal purpose, 

  (ii) shall not prohibit the exercise of Grantee’s rights to use said 

public rights-of-way for reasons other than conflict with the 

standards set forth above, 

  (iii) shall not unreasonable interfere with Grantee’s ability to furnish 

reasonably sufficient, adequate and efficient electric services to 

all its customers while not conflicting with the standards set 

forth above, or 

  (iv) shall not require relocation of any of the Grantee’s facilities 

installed before or after the effective date hereof in any public 

right-of-way unless or until the facilities unreasonably interfere 

with the convenient, safe, or continuous use, or the maintenance, 

improvement, extension, or expansion, of such public “road”. 

 (c) Such rules and regulations shall recognize that above-grade facilities 

of the Grantee installed after the effective date hereof should, unless otherwise 

permitted, be installed near the outer boundaries of the public rights-of-way to the 

extent possible and such installation shall be consistent with the Florida 
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Department of Transportation’s Manual of Uniform Minimum Standards for 

Design, Construction and Maintenance for Streets and Highways. 

 (d) When any portion of a public right-of-way is excavated, damaged or 

impaired by Grantee or any of its agents, contractors or subcontractors because of 

the installation, inspection, or repair of any of its facilities, the portion so excavated, 

damaged or impaired shall, within a reasonable time and as early as practicable 

after such excavation, be restored to its original condition before such damage by 

the Grantee at its expense. 

 (e) The Grantor shall not be liable to the Grantee for any cost or expense 

incurred in connection with the relocation of any of the Grantee’s facilities required 

under this Section, except, however, that Grantee may be entitled to reimbursement 

of its costs and expenses from others and as provided by law. 

 Section 3.  LIABILITY AND INDEMNITY.  The Grantor shall in no way be 

liable or responsible for any accident or damage that may occur in the construction, 

operation or maintenance by the Grantee of its facilities hereunder, and the 

acceptance of this ordinance shall be deemed an agreement on the part of the 

Grantee to indemnify the Grantor and hold it harmless against any and all liability, 

loss, cost, damage or expense which may accrue to the Grantor by reason of the 

negligence, default or misconduct of the Grantee in the construction, operation or 

maintenance of its facilities hereunder.  The Grantor does not waive or subrogate 
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its rights and privileges under Section 768.28, Florida Statutes, and claims the 

fullest protection afforded by such statutory provision and any other sovereign 

immunity laws. 

 Section 4.  REGULATIONS SUBJECT TO LAW.  All rates and rules and 

regulations established by the Grantee from time to time shall be subject to such 

regulation as may be provided by law. 

 Section 5. FRANCHISE FEE; SIX (6%) PERCENT LEVY.  As a consideration 

for this franchise, the Grantee shall pay to the Grantor, commencing 90 days after 

the effective date hereof, and each month thereafter for the remainder of the term of 

this franchise, an amount which added to the amount of all licenses, excises, fees, 

charges and other impositions of any kind whatsoever (except ad valorem property 

taxes and non-ad valorem tax assessments on property) levied or imposed by the 

Grantor against the Grantee's property, business or operations and those of its 

subsidiaries during the Grantee's monthly billing period ending 60 days prior to 

each such payment will equal six percent (6%) of the Grantee's billed revenues, less 

actual write-offs, from the sale of electrical energy to residential, commercial and 

industrial customers (as such customers are defined by FPL’s tariff) within the 

incorporated areas of the Grantor for the monthly billing period ending 60 days 

prior to each such payment, and in no event shall payment for the rights and 

July 26, 2018                                                                                      Page 394

AGENDA ITEM ###STAMP_ITEMNUMBER#



Ordinance No. 0002 (2018)  Thirty (30) Year FP&L Franchise  
  
 

7 
 

privileges granted herein exceed six percent (6%) of such revenues for any monthly 

billing period of the Grantee. 

 The Grantor understands and agrees that such revenues as described in 

the preceding paragraph are limited to the precise revenues described therein, 

and that such revenues do not include, by way of example and not limitation:  (a) 

revenues from the sale of electrical energy for Public Street and Highway 

Lighting (service for lighting public ways and areas); (b) revenues from Other 

Sales to Public Authorities (service with eligibility restricted to governmental 

entities); (c) revenues from Sales to Railroads and Railways (service supplied for 

propulsion of electric transit vehicles); (d) revenues from Sales for Resale (service 

to other utilities for resale purposes); (e) franchise fees; (f) Late Payment Charges; 

(g) Field Collection Charges; (h) other service charges. 

 Section 6.  As a further consideration, during the term of this franchise or 

any extension thereof, the Grantor agrees:  (a) not to engage in the distribution 

and/or sale, in competition with the Grantee, of electric capacity and/or electric 

energy to any ultimate consumer of electric utility service (herein called a "retail 

customer"), or to any electrical distribution system established solely to serve any 

retail customer formerly served by the Grantee, (b) not to participate in any 

proceeding or contractual arrangement, the purpose or terms of which would be to 

obligate the Grantee to transmit and/or distribute, electric capacity and/or electric 
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energy from any third party(ies) to any other retail customer's facility(ies), 

provided that the Grantor shall not be considered a “third party” or an “other retail 

customer” for purposes of this Section 6.  Nothing specified herein shall prohibit 

the Grantor from engaging with other utilities or persons in wholesale transactions 

which are subject to the provisions of the Federal Power Act.   

 Nothing herein shall prohibit the Grantor, if permitted by law, (i) from 

purchasing electric capacity and/or electric energy from any other person, or (ii) 

from seeking to have the Grantee transmit and/or distribute to any facility(ies) of 

the Grantor electric capacity and/or electric energy purchased by the Grantor from 

any other person; provided, however, that before the Grantor elects to purchase 

electric capacity and/or electric energy from any other person, the Grantor shall 

notify the Grantee.  Such notice shall include a summary of the specific rates, terms 

and conditions which have been offered by the other person and identify the 

Grantor's facilities to be served under the offer.  The Grantee shall thereafter have 

90 days to evaluate the offer and, if the Grantee offers rates, terms and conditions 

which are equal to or better than those offered by the other person, the Grantor 

shall be obligated to continue to purchase from the Grantee electric capacity 

and/or electric energy to serve the previously-identified facilities of the Grantor for 

a term no shorter than that offered by the other person.  If the Grantee does not 
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agree to rates, terms and conditions which equal or better the other person's offer, 

all of the terms and conditions of this franchise shall remain in effect. 

 Section 7.  TERMINATION FOR COMPETITION.  If the Grantor grants a 

right, privilege or franchise to any other person or otherwise enables any other such 

person to construct, operate or maintain electric light and power facilities within 

any part of the incorporated areas of the Grantor in which the Grantee may 

lawfully serve or compete on terms and conditions which the Grantee determines 

are more favorable than the terms and conditions contained herein, the Grantee 

may at any time thereafter terminate this franchise if such terms and conditions are 

not remedied within the time period provided hereafter.  The Grantee shall give the 

Grantor at least 90 days advance written notice of its intent to terminate.  Such 

notice shall, without prejudice to any of the rights reserved for the Grantee herein, 

advise the Grantor of such terms and conditions that it considers more favorable.  

The Grantor shall then have 90 days in which to correct or otherwise remedy the 

terms and conditions complained of by the Grantee.  If the Grantee determines that 

such terms or conditions are not remedied by the Grantor within said time period, 

the Grantee may terminate this franchise agreement by delivering written notice to 

the Grantor's Clerk and termination shall be effective on the date of delivery of 

such notice.  
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 Section 8.  TERMINATION FOR COMPETITIVE DISADVANTAGE.  If as a 

direct or indirect consequence of any legislative, regulatory or other action by the 

United States of America or the State of Florida (or any department, agency, 

authority, instrumentality or political subdivision of either of them) any person is 

permitted to provide electric service within the incorporated areas of the Grantor to 

a customer then being served by the Grantee, or to any new applicant for electric 

service within any part of the incorporated areas of the Grantor in which the 

Grantee may lawfully serve, and the Grantee determines that its obligations 

hereunder, or otherwise resulting from this franchise in respect to rates and service, 

place it at a competitive disadvantage with respect to such other person, the 

Grantee may, at any time after the taking of such action, terminate this franchise if 

such competitive disadvantage is not remedied within the time period provided 

hereafter.  The Grantee shall give the Grantor at least 90 days advance written 

notice of its intent to terminate.  Such notice shall, without prejudice to any of the 

rights reserved for the Grantee herein, advise the Grantor of the consequences of 

such action which resulted in the competitive disadvantage.  The Grantor shall then 

have 90 days in which to correct or otherwise remedy the competitive disadvantage.  

If such competitive disadvantage is not remedied by the Grantor within said time 

period, the Grantee may terminate this franchise agreement by delivering written 
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notice to the Grantor's Clerk and termination shall take effect on the date of 

delivery of such notice. 

 Section 9.  DEFAULT BY GRANTEE.  Failure on the part of the Grantee to 

comply in any substantial respect with any of the provisions of this franchise shall 

be grounds for forfeiture, but no such forfeiture shall take effect if the 

reasonableness or propriety thereof is protested by the Grantee until there is final 

determination (after the expiration or exhaustion of all rights of appeal) by a court 

of competent jurisdiction that the Grantee has failed to comply in a substantial 

respect with any of the provisions of this franchise, and the Grantee shall have 180 

days after such final determination to make good the default before a forfeiture 

shall result, with the right of the Grantor at its discretion to grant such additional 

time to the Grantee for compliance as necessities in the case require. 

 Section 10.  DEFAULT BY GRANTOR; CONDEMNATION BY 

GRANTEE.   Failure on the part of the Grantor to comply in substantial respect 

with any of the provisions of this ordinance, including, but not limited to:  (a) 

denying the Grantee use of public rights-of-way for reasons other than as set forth 

in Section 2; (b) imposing conditions for use of public rights-of-way contrary to 

Florida law or the terms and conditions of this franchise; or (c) unreasonable delay 

in issuing the Grantee a use permit, if any, to construct its facilities in public rights-

of-way, shall constitute a breach of this franchise and entitle the Grantee to 
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withhold such portion of the payments provided for in Section 5 hereof as a court 

of competent jurisdiction has, upon action instituted by Grantee, determined to be 

equitable, just, and reasonable, considering the totality of the circumstances, until 

such time as a use permit is issued or a court of competent jurisdiction has reached 

a final determination (after the expiration or exhaustion of all rights of appeal) in 

the matter.  The Grantor recognizes and agrees that nothing in this franchise 

agreement constitutes or shall be deemed to constitute a waiver of the Grantee’s 

delegated sovereign right of condemnation and that the Grantee, in its sole 

discretion, may exercise such right as provided by law.  The Grantee recognizes 

and agrees that nothing in this franchise agreement constitutes or shall be deemed 

to constitute a waiver of the Grantor’s delegated sovereign right of condemnation 

and that the Grantor, in its sole discretion, may exercise such right as provided by 

law, provided that the Grantor shall not exercise such right so as to violate the 

Grantor’s covenant, set forth in Section 6 hereof, not to compete against the Grantee 

in the distribution and/or sale of electricity to ultimate consumers. 

 Section 11.  ANNUAL AUDIT.  The Grantor may, upon reasonable notice 

and within 90 days after each anniversary date of this franchise, at the Grantor's 

expense, examine the records of the Grantee relating to the calculation of the 

franchise payment for the year preceding such anniversary date.  Such examination 

shall be during normal business hours at the Grantee's office where such records 
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are maintained.  Records not prepared by the Grantee in the ordinary course of 

business may be provided at the Grantor's expense and as the Grantor and the 

Grantee may agree in writing.  Information identifying the Grantee's customers by 

name or their electric consumption shall not be taken from the Grantee's premises.  

Such audit shall be impartial and all audit findings, whether they decrease or 

increase payment to the Grantor, shall be reported to the Grantee.  The Grantor's 

right to examine the records of the Grantee in accordance with this Section shall not 

be conducted by any third party employed by the Grantor whose fee, in whole or 

part, for conducting such audit is contingent on findings of the audit. 

 Section 12.  INTERDEPENDENCE OF PROVISIONS.  The provisions of this 

ordinance are interdependent upon one another, and if any of the provisions of this 

ordinance are found or adjudged to be invalid, illegal, void or of no effect, the 

entire ordinance shall be null and void and of no force or effect. 

 Section 13.  DEFINITIONS.  As used herein "person" means an individual, a 

partnership, a corporation, a business trust, a joint stock company, a trust, an 

incorporated association, a joint venture, a governmental authority or any other 

entity of whatever nature. 

 Section 14.  CONFLICTING ORDINANCES.  All ordinances and parts of 

ordinances and all resolutions and parts of resolutions in conflict herewith, are 

hereby repealed.   
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 Section 15.  CONDITION PRECEDENT.  As a condition precedent to the 

taking effect of this ordinance, the Grantee shall file its acceptance hereof with the 

Grantor’s Clerk within 30 days of adoption of this ordinance.  The effective date of 

this ordinance shall be the date upon which the Grantee files such acceptance.   

 PASSED on first reading this _____ day of ______________, 2018. 

 Council Member ________________ offered the foregoing resolution and moved its 

adoption.  The motion was seconded by Council Member ________________, and upon 

being put to a vote, the vote was as follows: 

 

 

VILLAGE COUNCIL YES NO ABSENT ABSTAIN 

SUSAN GIBBS THOMAS, MAYOR     

GUYTON STONE, VICE MAYOR     

JACKIE GARY CLARKE, COUNCIL MEMBER     

ANTHONY J. DOWLING, COUNCIL MEMBER     

JANET HERNANDEZ, COUNCIL MEMBER     

 

 

 ADOPTED on second reading this _____ day of _______________, 2018. 

 VILLAGE OF INDIANTOWN, FLORIDA 

 

 

 _______________________________ 

     SUSAN GIBBS THOMAS, Mayor 

ATTEST: 

 

 

By:                    (SEAL) 

       CHERYL WHITE, Village Clerk 
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APPROVED AS TO FORM AND LEGALITY 

 

 

 

___________________________________ 

PAUL J. NICOLETTI, Village Attorney  
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ORDINANCE NO. __________________ 
 
 
  AN ORDINANCE GRANTING TO FLORIDA POWER & 

LIGHT COMPANY, ITS SUCCESSORS AND ASSIGNS, AN 
ELECTRIC FRANCHISE, IMPOSING PROVISIONS AND 
CONDITIONS RELATING THERETO, PROVIDING FOR 
MONTHLY PAYMENTS TO THE VILLAGE OF 
INDIANTOWN, AND PROVIDING FOR AN EFFECTIVE 
DATE. 

 
 

 WHEREAS, the Village Council of the Village of Indiantown recognizes that 

the Village of Indiantown and its citizens need and desire the benefits of electric 

service; and 

 WHEREAS, the provision of such service requires substantial investments of 

capital and other resources in order to construct, maintain and operate facilities 

essential to the provision of such service in addition to costly administrative functions, 

and the Village does not desire to undertake to provide such services; and 

 WHEREAS, Florida Power & Light Company (FPL) is a public utility which 

has the demonstrated ability to supply such services; and 

 WHEREAS, FPL and the Village desire to enter into a franchise agreement 

providing for the payment of fees to the Village in exchange for the nonexclusive right 

and privilege of supplying electricity and other services within the Village free of 

competition from the Village, pursuant to certain terms and conditions; NOW, 

THEREFORE,  

  BE IT ORDAINED BY THE VILLAGE OF INDIANTOWN, FLORIDA: 

 Section 1.  FRANCHISE GRANTED.  There is hereby granted to Florida 

Power & Light Company, its successors and assigns (hereinafter called the "Grantee"), 
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for the period of 20 years from the effective date hereof, the nonexclusive right, 

privilege and franchise (hereinafter called "franchise") to construct, operate and 

maintain in, under, upon, along, over and across the present and future roads, streets, 

alleys, bridges, easements, rights-of-way and other public places, but not including 

public parks, environmental preserves or wetlands, without a separate easement from 

the Grantor (hereinafter called "public rights-of-way") throughout all of the incorporated 

areas, as such incorporated areas may be constituted from time to time, of the Village 

of Indiantown, Florida, and its successors (hereinafter called the "Grantor"), in 

accordance with the Grantee's customary practice with respect to construction and 

maintenance, electric light and power facilities, including, without limitation, conduits, 

poles, wires, transmission and distribution lines, and all other facilities installed in 

conjunction with or ancillary to all of the Grantee's operations (herein called "facilities"), 

for the purpose of supplying electricity and other services (what other services7 

Internet7 anything else?) to the Grantor and its successors, the inhabitants thereof, 

and persons beyond the limits thereof.  Notwithstanding the provisions of this section, 

the Grantee shall not place facilities such that they disturb existing or planned public 

access, without constructing equally beneficial substitute public access. 

 Section 2.  USE OF PUBLIC RIGHTS OR WAY.  The facilities of the Grantee 

shall be installed, located or relocated so as to not unreasonably interfere with traffic or 

other public access over the public rights-of-way or with reasonable egress from and 

ingress to abutting property.  To avoid conflicts with traffic and other public access, the 

location or relocation of all facilities shall be made as representatives of the Grantor 

may prescribe in accordance with the Grantor's reasonable rules and regulations with 
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reference to the placing and maintaining in, under, upon, along, over and across said 

public rights-of-way; provided, however, that such rules or regulations (a) shall not 

prohibit the exercise of the Grantee's right to use said public rights-of-way for reasons 

other than unreasonable interference with motor vehicular traffic or other public access, 

(b) shall not unreasonably interfere with the Grantee's ability to furnish reasonably 

sufficient, adequate and efficient electric service to all of its customers, and (c) shall not 

require the relocation of any of the Grantee's facilities installed before or after the 

effective date hereof in public rights-of-way unless or until widening or otherwise 

changing the configuration of the paved portion of any public right-of-way used by 

motor vehicles, or changes to the rights-of-way for the multi-modal use by other 

vehicles, including bicycles, personal mobility devices, mopeds, slow-moving vehicles, 

golf carts, or other multi-modal devices, equestrians, and pedestrians, which causes 

such installed facilities to unreasonably interfere with said uses.  Such rules and 

regulations shall recognize that above-grade facilities of the Grantee installed after the 

effective date hereof should be installed near the outer boundaries of the public rights-

of-way to the extent possible, unless otherwise agreed upon with the Grantor.  When 

any portion of a public right-of-way is excavated by the Grantee in the location or 

relocation of any of its facilities, the portion of the public right-of-way so excavated shall 

within a reasonable time be replaced by the Grantee at its expense and in as good 

condition as it was at the time of such excavation.  The Grantor shall not be liable to 

the Grantee for any cost or expense in connection with any relocation of the Grantee's 

facilities required under subsection (c) of this Section, except, however, the Grantee 

shall be entitled to reimbursement of its costs from others and as may be provided by 
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law.  The Grantor and Grantee agree to consult and cooperate on the location of all 

facilities. 

 Section 3.  LIABILITY AND INDEMNITY.  The Grantor shall in no way be 

liable or responsible for any accident or damage that may occur in the construction, 

operation or maintenance by the Grantee of its facilities hereunder, and the acceptance 

of this ordinance shall be deemed an agreement on the part of the Grantee to 

indemnify the Grantor and hold it harmless against any and all liability, loss, cost, 

damage or expense which may accrue to the Grantor by reason of the negligence, 

default or misconduct of the Grantee in the construction, operation or maintenance of 

its facilities hereunder.  The Grantor does not waive or subrogate its rights and 

privileges under Section 768.28, Florida Statutes, and claims the fullest protection 

afforded by such statutory provision and any other sovereign immunity laws. 

 Section 4.  REGULATIONS SUBJECT TO LAW. All rates and rules and 

regulations established by the Grantee from time to time shall be subject to such 

regulation as may be provided by law. 

 Section 5.  FRANCHISE FEE; SIX (6%) PERCENT LEVY.  As a 

consideration for this franchise, the Grantee shall pay to the Grantor, commencing 90 

days after the effective date hereof, and each month thereafter for the remainder of the 

term of this franchise, an amount which added to the amount of all licenses, excises, 

fees, charges and other impositions of any kind whatsoever (except ad valorem 

property taxes and non-ad valorem tax assessments on property) levied or imposed by 

the Grantor against the Grantee's property, business or operations and those of its 

subsidiaries during the Grantee's monthly billing period ending 60 days prior to each 

July 26, 2018                                                                                      Page 407

AGENDA ITEM ###STAMP_ITEMNUMBER#



  
  
 

 5 

such payment will equal six percent (6%) of the Grantee's billed revenues, less actual 

write-offs, from the sale of electrical energy to residential, commercial and industrial 

customers (as such customers are defined by FPL’s tariff) within the incorporated 

areas of the Grantor for the monthly billing period ending 60 days prior to each such 

payment, and in no event shall payment for the rights and privileges granted herein 

exceed six percent (6%) of such revenues for any monthly billing period of the Grantee. 

 The Grantor understands and agrees that such revenues as described in 

the preceding paragraph are limited to the precise revenues described therein, and 

that such revenues do not include, by way of example and not limitation:  (a) 

revenues from the sale of electrical energy for Public Street and Highway Lighting 

(service for lighting public ways and areas by public entities); (b) revenues from 

Other Sales to Public Authorities (service with eligibility restricted to governmental 

entities); (c) revenues from Sales to Railroads and Railways (service supplied for 

propulsion of electric transit vehicles) explain??; (d) revenues from Sales for Resale 

(service to other utilities for resale purposes); (e) franchise fees; (f) Late Payment 

Charges; (g) Field Collection Charges what is this?; (h) other service charges. what 

are these? 

 Section 6.  As a further consideration, during the term of this franchise or any 

extension thereof, the Grantor agrees:  (a) not to engage in the distribution and/or sale, 

in competition with the Grantee, of electric capacity and/or electric energy to any 

ultimate consumer of electric utility service (herein called a "retail customer"), but not 

including any of Grantor’s departments, dependent districts or agencies, or to any 

electrical distribution system established solely to serve any retail customer formerly 
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served by the Grantee, (b) not to participate in any proceeding or contractual 

arrangement, the purpose or terms of which would be to obligate the Grantee to 

transmit and/or distribute, electric capacity and/or electric energy from any third 

party(ies) to any other retail customer's facility(ies), and (c) not to seek (HOW?) to have 

the Grantee transmit and/or distribute electric capacity and/or electric energy 

generated by or on behalf of the Grantor at one location to the Grantor's facility(ies) at 

any other location(s).  Nothing specified herein shall prohibit the Grantor from engaging 

with other utilities or persons in wholesale transactions which are subject to the 

provisions of the Federal Power Act.   

 Nothing herein shall prohibit the Grantor, if permitted by law, (i) from 

purchasing electric capacity and/or electric energy from any other person, or (ii) from 

seeking to have the Grantee transmit and/or distribute to any facility(ies) of the 

Grantor electric capacity and/or electric energy purchased by the Grantor from any 

other person; provided, however, that before the Grantor elects to purchase electric 

capacity and/or electric energy from any other person, the Grantor shall notify the 

Grantee.  Such notice shall include a summary of the specific rates, terms and 

conditions which have been offered by the other person and identify the Grantor's 

facilities to be served under the offer.  The Grantee shall thereafter have 90 days to 

evaluate the offer and, if the Grantee offers rates, terms and conditions which are 

equal to or better than those offered by the other person, the Grantor shall be 

obligated to continue to purchase from the Grantee electric capacity and/or electric 

energy to serve the previously-identified facilities of the Grantor for a term no shorter 

than that offered by the other person.  If the Grantee does not agree to rates, terms 
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and conditions which equal or better the other person's offer, all of the terms and 

conditions of this franchise shall remain in effect. 

 Section 7.  TERMINATION FOR COMPETITION.  If the Grantor grants a 

right, privilege or franchise to any other person or otherwise enables any other such 

person to construct, operate or maintain electric light and power facilities within any 

part of the incorporated areas of the Grantor in which the Grantee may lawfully serve 

or compete on terms and conditions which the Grantee determines are more favorable 

than the terms and conditions contained herein, the Grantee may at any time thereafter 

terminate this franchise if such terms and conditions are not remedied within the time 

period provided hereafter.  The Grantee shall give the Grantor at least 90 days 

advance written notice of its intent to terminate.  Such notice shall, without prejudice to 

any of the rights reserved for the Grantee herein, advise the Grantor of such terms and 

conditions that it considers more favorable.  The Grantor shall then have 90 days in 

which to correct or otherwise remedy the terms and conditions complained of by the 

Grantee.  If the Grantee determines that such terms or conditions are not remedied by 

the Grantor within said time period, the Grantee may terminate this franchise 

agreement by delivering written notice to the Grantor's Clerk and termination shall be 

effective on the date of delivery of such notice.  

 Section 8.  TERMINATION FOR COMPETITIVE DISADVANTAGE.  If as a 

direct or indirect consequence of any legislative, regulatory or other action by the 

United States of America or the State of Florida (or any department, agency, authority, 

instrumentality or political subdivision of either of them) any person is permitted to 

provide electric service within the incorporated areas of the Grantor to a customer then 
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being served by the Grantee, or to any new applicant for electric service within any part 

of the incorporated areas of the Grantor in which the Grantee may lawfully serve, and 

the Grantee determines that its obligations hereunder, or otherwise resulting from this 

franchise in respect to rates and service, place it at a competitive disadvantage with 

respect to such other person, the Grantee may, at any time after the taking of such 

action, terminate this franchise if such competitive disadvantage is not remedied within 

the time period provided hereafter.  The Grantee shall give the Grantor at least 90 days 

advance written notice of its intent to terminate.  Such notice shall, without prejudice to 

any of the rights reserved for the Grantee herein, advise the Grantor of the 

consequences of such action which resulted in the competitive disadvantage.  The 

Grantor shall then have 90 days in which to correct or otherwise remedy the 

competitive disadvantage.  If such competitive disadvantage is not remedied by the 

Grantor within said time period, the Grantee may terminate this franchise agreement by 

delivering written notice to the Grantor's Clerk and termination shall take effect on the 

date of delivery of such notice. 
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 Section 9.  DEFAULT BY GRANTEE. Failure on the part of the Grantee to 

comply in any substantial respect with any of the provisions of this franchise shall be 

grounds for forfeiture, but no such forfeiture shall take effect if the reasonableness or 

propriety thereof is protested by the Grantee until there is final determination (after the 

expiration or exhaustion of all rights of appeal) by a court of competent jurisdiction that 

the Grantee has failed to comply in a substantial respect with any of the provisions of 

this franchise, and the Grantee shall have 180 days after such final determination to 

make good the default before a forfeiture shall result, with the right of the Grantor at its 

discretion to grant such additional time to the Grantee for compliance as necessities in 

the case require. 

 Section 10.  DEFAULT BY GRANTOR; CONDEMNATION BY GRANTEE.  

Failure on the part of the Grantor to comply in substantial respect with any of the 

provisions of this ordinance, including, but not limited to:  (a) denying the Grantee use 

of public rights-of-way for reasons other than unreasonable interference with public 

access; (b) imposing conditions for use of public rights-of-way contrary to Florida law or 

the terms and conditions of this franchise; (c) unreasonable delay in issuing the 

Grantee a use permit, if any, to construct its facilities in public rights-of-way, shall 

constitute breach of this franchise, which is subject to appropriate injunctive relief or 

other civil action in a court of competent jurisdiction, but which shall not entitle the 

Grantee to withhold all or part of the payments provided for in Section 5 hereof.  

Grantor recognizes and agrees that nothing in this franchise agreement constitutes or 

shall be deemed to constitute a waiver of the Grantee's delegated sovereign right of 

condemnation and that the Grantee, in its sole discretion, may exercise such right. 
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 Section 11.  ANNUAL AUDIT.  The Grantor may, upon reasonable notice and 

within 90 days after each anniversary date of this franchise, at the Grantor's expense, 

examine the records of the Grantee relating to the calculation of the franchise payment 

for the year preceding such anniversary date.  Such examination shall be during 

normal business hours at the Grantee's office where such records are maintained.  

Records not prepared by the Grantee in the ordinary course of business may be 

provided at the Grantor's expense and as the Grantor and the Grantee may agree in 

writing.  Information identifying the Grantee's customers by name or their electric 

consumption shall not be taken from the Grantee's premises.  Such audit shall be 

impartial and all audit findings, whether they decrease or increase payment to the 

Grantor, shall be reported to the Grantee.  The Grantor's right to examine the records 

of the Grantee in accordance with this Section shall not be conducted by any third 

party employed by the Grantor whose fee, in whole or part, for conducting such audit is 

contingent on findings of the audit. 

 Section 12.  INTERDEPENDENCE OF PROVISIONS.  The provisions of this 

ordinance are interdependent upon one another, and if any of the provisions of this 

ordinance are found or adjudged to be invalid, illegal, void or of no effect, the entire 

ordinance shall be null and void and of no force or effect. 

 Section 13.  DEFINITIONS.  As used herein "person" means an individual, a 

partnership, a corporation, a business trust, a joint stock company, a trust, an 

incorporated association, a joint venture, a governmental authority or any other entity 

of whatever nature. 
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 Section 14. CONFLICTING ORDINANCES. All ordinances and parts of 

ordinances and all resolutions and parts of resolutions in conflict herewith, are hereby 

repealed.   

 Section 15.  CONDITION PRECEDENT. As a condition precedent to the 

taking effect of this ordinance, the Grantee shall file its acceptance hereof with the 

Grantor’s Clerk within 30 days of adoption of this ordinance.  The effective date of this 

ordinance shall be the date upon which the Grantee files such acceptance.   

 PASSED on first reading this ______ day of _______________, 2018. 

 

 

 PASSED AND ADOPTED on second reading this ________ day of 

________________, 2018. 

 
 VILLAGE OF INDIANTOWN, FLORIDA 
 
 
 By: _______________________________ 
 
 
ATTEST: 
 
 
By:                    (SEAL) 
      Clerk, Village of Indiantown, Florida 
 
 
 
APPROVED AS TO FORM AND LEGALITY 
 
 
 
___________________________________ 
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